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These General Conditions of Contract are to be used with the contract documentation 

format as prescribed by the Construction Industry Development Board in the Standard 

for Uniformity in Construction Procurement and in conjunction with SANS 1921 to set 

out the requirements and constraints relating to the manner in which the contract 

work is to be performed. 
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GENERAL CONDITIONS OF CONTRACT FOR 

CONSTRUCTION WORKS, FOURTH EDITION (2023) 

 

1. GENERAL  

1.1 Definitions  

1.1.1 In the Contract (as hereinafter defined) the following 

words and expressions shall have the meanings hereby 

assigned to them except where the context otherwise 

requires: 

Definitions 

1.1.1.1 "agreed" means agreed by the Employer and the 

Contractor, unless specifically stated otherwise. 

 

1.1.1.2 "Bill of Quantities" means the document so designated 

in the Pricing Data, if any.  

 

1.1.1.3 "Certificate of Completion" means the certificate 

issued by the Employer's Agent stating the date on 

which completion was achieved.  

 

1.1.1.4 "Certificate of Practical Completion" means the 

certificate issued by the Employer's Agent stating the 

date on which Practical Completion was achieved.  

 

1.1.1.5 "Commencement Date" means the date that the 

Agreement, made in terms of the Form of Offer and 

Acceptance, comes into effect. 

 

1.1.1.6 "Construction Equipment" means all appliances or 

things of whatsoever nature required for carrying out, 

completing or correcting defects in the Works, but 

does not include materials, Plant or other things that 

are part of, or intended to form part of the Permanent 

Works. 

 

1.1.1.7 "Contract'” means the documentation of the 

agreement between the parties in terms of the Form 

of Offer and Acceptance, and such  amendments or 
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additions to the Contract as may be agreed to in 

writing between the parties. 

1.1.1.8 "Contract Data" means the document that sets out the 

specific data which, together with these General 

Conditions of Contract, collectively describe the risks, 

liabilities and obligations of the contracting parties and 

the procedures for the administration of the Contract. 

 

1.1.1.9 "Contractor" means the person named in the Contract 

Data whose offer has been accepted in the Form of 

Offer and Acceptance and the legal successors in title 

of this person.  

 

1.1.1.10 "Contract Price" means the Contract Sum subject to 

such addition thereto or deduction therefrom as may 

be made from time to time under the provisions of the 

Contract.  

 

1.1.1.11 "Contract Sum" means the accepted amount provided 

for in the agreement made in terms of the Form of 

Offer and Acceptance.  

 

1.1.1.12 "Day" shall mean a calendar day.   

1.1.1.13 "Defects Liability Period" means the period stated in 

the Contract Data, if any, commencing from the issue 

of the Certificate of Completion, or Certificates of 

Completion in the event of more than one Certificate 

of Completion having been issued for different parts of 

the Works, during which the Contractor has both the 

right and the obligation to make good defects in the 

materials, Plant and workmanship covered by the 

Contract.  

 

1.1.1.14 "Due Practical Completion Date" means the date of 

expiry of the time stated in the Contract Data for 

achieving Practical Completion of the Works, 

calculated from the Commencement Date and as 
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adjusted by such extensions of time or acceleration as 

may be allowed in terms of the Contract. 

1.1.1.15 "Employer" means the person for whom the Works are 

to be carried out and who is named as the Employer in 

the Contract Data, and the legal successors in title of 

this person.  

 

1.1.1.16 "Employer's Agent" means the person named as the 

Employer's Agent in the Contract Data to administer 

the Contract, or any replacement appointed from time 

to time by the Employer, and of whom the Contractor 

is notified, in writing. 

 

1.1.1.17 "Employer's Agent’s Representative" means the 

natural person appointed from time to time by the 

Employer's Agent in terms of the Contract. 

 

1.1.1.18 "Final Approval Certificate" means the certificate 

issued by the Employer's Agent stating the date on 

which the Works were completed and all defects 

corrected in accordance with the Contract.  

 

1.1.1.19 "Lump Sum Contract" means the Contractor is paid the 

Contract Sum for carrying out the Works subject to 

adjustments in accordance with the Contract. 

 

1.1.1.20 "Form of Offer and Acceptance" means the document 

that formalises the legal process of offer and 

acceptance and gives rise to the Contract.  

 

1.1.1.21 "General Items" means items stipulated in the Pricing 

Data relating to general obligations, site services, 

facilities, and/or items that cover elements of the cost 

of the work which are not considered as proportional 

to the cost of the Permanent Works.  

 

1.1.1.22 "Permanent Works" means works of a permanent 

nature to be designed (if required), constructed, 

and/or provided in accordance with the Contract. 

 



 

 4 

1.1.1.23 "Plant" means machinery, apparatus, articles and 

things of all kind that become part of the Permanent 

Works to be provided in accordance with the Contract.  

 

1.1.1.24 "Practical Completion" means that the whole or 

portion of the Works has reached a state of readiness, 

fit for the intended purpose, and occupation without 

danger or undue inconvenience to the Employer, even 

though some work may be outstanding. 

 

1.1.1.25 "Pricing Data" means the document that sets out the 

Pricing Strategy and provides the criteria and 

assumptions which it will be assumed were taken into 

account by the Contractor when developing the 

Contract Sum.  

 

1.1.1.26 "Pricing Strategy" means the strategy stated in the 

Contract Data which is adopted to secure prices and 

to remunerate the Contractor in terms of the Contract. 

 

1.1.1.27 "Re-measurement Contract" means the Contractor is 

paid an amount determined from the actual quantities 

of work completed multiplied by the rates or prices for 

such work, subject to adjustments in accordance with 

the Contract. 

 

1.1.1.28 "Scope of Work" means the document that specifies 

and describes the Works which are to be provided, and 

any other requirements and constraints relating to the 

manner in which the work is to be carried out. 

 

1.1.1.29 "Site" means the land and other places made available 

by the Employer, for the purposes of the Contract, on, 

under, over, in or through which the Works are to be 

carried out. 

 

1.1.1.30 "Site Information" means the document that describes 

the Site as at the time of tender to enable the tenderer 
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to price the tender and to decide upon the method of 

work and the programme. 

1.1.1.31 "Supplementary Agreement" means an additional 

agreement between the Employer and the Contractor 

for carrying out work, supplemental to the original 

Contract, which does not meet the requirements to be 

carried out as a Variation Order in terms of Clause 

6.3.1. 

 

1.1.1.32 "Temporary Works" means works of a temporary 

nature required for or in connection with carrying out 

the Permanent Works and shall include items which 

are not intended to be permanent, or to form part of 

the Permanent Works.  

 

1.1.1.33 "Works" means the Permanent Works together with 

such Temporary Works as may be necessary for 

carrying out the Works. 

 

1.1.1.34 "writing" means any hand-written typed or printed 

communication (comprising words, figures or 

drawings) including facsimiles, electronic 

communication, or any similar communication 

resulting in a permanent record. "In writing" and 

"written" shall have corresponding meanings.  

 

1.2 Interpretations   

1.2.1 Any written communication between the parties shall have 

been duly delivered if:  

Delivery of 

notices 

1.2.1.1 handed to the addressee or to the party’s duly 

authorised agent, or 

 

1.2.1.2 delivered at the address of the addressee as stated in 

the Contract Data; 

 

1.2.1.3   sent by email, then one day after the written 

communication has entered the recipient’s domain. 
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provided that the Employer, Employer's Agent and 

Contractor shall be entitled, by written notice to each 

other, to change their said addresses. 

 

1.2.2 In respect of any indemnification against liability to third 

parties given by either party to the other, the 

indemnification shall cover all claims, demands, 

proceedings, damages, costs, charges and expenses in 

relation thereto or arising therefrom. 

Extent of 

indemnification 

1.2.3 The common or statute law shall determine whether any 

person acting, or purporting to act on behalf of the 

Employer, Employer's Agent or Contractor is duly 

authorised, save to the extent that a party shall, by written 

notice to each of the others, designate a person to have 

such authority, or to limit in any way, or terminate the 

authority of such designated person. 

Authority of 

representatives 

1.2.4 Where the context requires:  Singular and 

plural,  

masculine and 

feminine 

1.2.4.1 Words importing the singular also include the plural 

and vice versa.  

1.2.5 The marginal notes or headings in these General 

Conditions shall not form part of the Contract. 

Marginal notes or 

headings 

1.3 General provisions  

1.3.1 No granting by the Employer or the Contractor to the other 

of any concession, waiver, condonation or allowance shall, 

in respect of any specific event or circumstance other than 

that in respect of which the grant was made, constitute a 

waiver of the rights of the grantor in terms of the Contract, 

or an estoppel of the grantor’s right to enforce the 

provisions of the Contract. 

Concessions not 

to constitute 

waivers 

1.3.2 The law which is to apply to the Contract, and according to 

which the Contract is to be interpreted, shall be the law of 

the Republic of South Africa, unless otherwise stated in 

the Contract Data. 

Governing law 
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1.3.3 The language of the Contract and of written 

communications shall be English, unless otherwise stated 

in the Contract Data. 

Language 

1.3.4 In the event that the Contractor and the Employer 

conclude a Supplementary Agreement, the additional work 

carried out in terms of such an agreement shall not be a 

variation or addition under Clause 6.3, but a separate 

agreement.  

Supplementary 

Agreement 

1.3.5 Except where otherwise stated in the Contract, the 

Contractor shall retain the copyright and other intellectual 

property rights in documents supplied to the Employer or 

Employer's Agent under the Contract.  

Contractor's 

copyright 

The Contractor gives the Employer a non-terminable, 

transferable, non-exclusive, royalty-free licence to copy, 

use and communicate the Contractor’s documents, 

including making and using modifications of such 

documents for the purposes of further work required to the 

Works.  

 

1.3.6 Except where otherwise stated in the Contract, the 

Employer shall retain the copyright and other intellectual 

property rights in documents supplied to the Contractor 

under the Contract. 

Employer's  

copyright 

The Employer gives the Contractor a non-terminable, 

transferable, non-exclusive, royalty-free licence to copy, 

use and communicate the Employer’s documents for the 

purposes of the Contract. 
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2. BASIS OF CONTRACT  

2.1 Contractual Obligations  

2.1.1 The Contractor, Employer and Employer’s Agent shall carry 

out their contractual obligations in an honest, fair and 

reasonable manner and in a spirit of mutual co-operation. 

Contractual 

Obligations 

2.2 Advance Warning Advance  

Warning 

2.2.1 The Contractor, Employer and Employer’s Agent shall notify 

each other, in advance, in writing, upon becoming aware of 

any event or circumstance which may adversely affect the 

time, cost or quality of the Works. The Employer’s Agent shall 

give effect to Clause 3.2.2 to avoid or mitigate the effects of 

such event or circumstance. 

 

2.3 Available data and information  

2.3.1 The Employer shall have made available to the Contractor, as 

part of, or by reference in the Site Information, data relevant 

to the Works obtained by or on behalf of the Employer, but 

the Contractor shall be responsible for the  interpretation 

thereof and deductions therefrom.  

Available data 

2.3.2 The Contractor shall be deemed to have inspected and 

examined the Site and its surroundings and to have studied 

all available information pertaining thereto before submitting 

the Contractor’s tender (as far as is reasonable). The 

Contractor shall thus be considered knowledgeable in 

respect of: 

Inspection of 

the Site 

2.3.2.1 The form and nature of the Site and its surroundings:  

2.3.2.2 Environmental, hydrological and climatic conditions:  

2.3.2.3 The extent and nature of the work and materials required 

for carrying out and completion of the Works:. 

 



 

 9 

2.3.2.4 The means of access to the Site and the accommodation 

the Contractor may require: and 

 

2.3.2.5 The design of the Works and site conditions insofar as 

they affect carrying out the Works with regard to health, 

safety and the environment. 

 

2.3.3 The Contractor shall, in general, be deemed to have obtained 

all available information on risks, contingencies and all other 

circumstances which may influence or affect the Works (as 

far as is reasonable). 

Obtaining 

information 

2.4 Adverse physical conditions  

2.4.1 If, while carrying out the Works, the Contractor encounters 

adverse physical conditions (other than weather conditions 

at the Site or the direct consequences of those particular 

weather conditions) or artificial obstructions, which 

conditions or obstructions could not have been reasonably 

foreseen by an experienced contractor at the time of 

submitting the tender for this Contract, and the Contractor is 

of the opinion that additional work will be necessary which 

would not have been necessary if the particular physical 

conditions or artificial obstructions had not been 

encountered, the Contractor shall give notice to the 

Employer's Agent in writing as soon as he becomes aware of 

the conditions or obstructions aforesaid, stating:  

Adverse 

physical 

conditions 

2.4.1.1 The nature and extent of the physical conditions and 

artificial obstructions encountered: and 

 

2.4.1.2 The additional work required by reason thereof.  

2.4.2 Should additional or more extensive adverse physical 

conditions or artificial obstructions within the meaning of 

Clause 2.4.1 be encountered,  the Contractor shall give 

further notices thereof in terms of Clause 2.4.1. 

Further notices 
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2.4.3 Unless otherwise instructed by the Employer's Agent, the 

Contractor shall carry out the additional work proposed in the 

notice or notices under Clauses 2.4.1 and 2.4.2 without 

limiting the right of the Employer's Agent to order a 

suspension of work in terms of Clause 5.11.2, or a variation 

in terms of Clause 6.3. 

Contractor to 

carry out 

additional work 

2.4.4 If the Contractor has duly given the notice referred to in either 

Clauses 2.4.1 or 2.4.2, the Contractor shall be entitled, in 

respect of the delay to Practical Completion and/or to proven 

additional cost, to make a claim in accordance with Clause 

10.1, provided that the cost and time of all work done by the 

Contractor prior to giving the notice or notices in terms of 

Clauses 2.4.1 and 2.4.2 shall be regarded as covered by the 

rates and/or prices set out in the Pricing Data and the time 

stated in the Contract Data relating to Clauses 1.1.1.14 and 

1.1.1.25. 

Contractor's 

right to claim 

2.5 Technical data  

2.5.1 The Contractor shall be deemed to have based the tender for 

this Contract on the technical data provided in the Contract 

and if, in the performance of the Contract, any circumstances 

shall differ from the said technical data, which difference 

causes delay to Practical Completion and/or brings about 

proven additional cost, the Contractor shall be entitled to 

make a claim in accordance with Clause 10.1.  

Technical data 

2.6 Ambiguity or discrepancy  

2.6.1 If any ambiguity in, or discrepancy between the documents is 

found, the Employer's Agent shall provide the necessary 

clarification or instruction. 

Ambiguity or 

discrepancy 

2.6.2 If compliance with any such instruction shall result in delay 

to Practical Completion and/or proven additional cost, the 

Contractor shall be entitled to make a claim in accordance 

with Clause 10.1.  

Additional cost 

due to ambiguity 
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2.7 Assignment  

2.7.1 Other than where the Contractor intends to cede payment 

against a signed payment certificate, neither the Contractor 

nor the Employer shall, without the written consent of the 

other, assign the Contract, or any part thereof, or any 

obligation under the Contract, or cede any right or benefit 

thereunder. 

Assignment 
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3. EMPLOYER'S AGENT  

3.1 Requirements for the Employer's Agent  

3.1.1 If the Employer’s Agent stated in the Contract Data is a 

corporate entity, a natural person from such corporate entity 

shall be designated as Employer’s Agent and notified in 

writing to the Employer and the Contractor. 

Natural person 

The natural person designated as the Employer's Agent, or 

authorised by the Employer’s Agent to act on behalf of the 

Employer’s Agent, shall be a competent registered 

professional in a built environment profession appropriate for 

the Scope of Work. 

Requirements 

for the 

Employer's 

Agent 

3.2 Functions of the Employer's Agent  

3.2.1 The function of the Employer's Agent is to administer the 

Contract as agent of the Employer, in accordance with the 

provisions of the Contract.  

Function of the 

Employer's Agent 

3.2.2 Whenever the Contract requires that this clause shall be 

applicable or the Employer's Agent intends, in terms of the 

Contract, to exercise any discretion, or make or issue any 

ruling, contract interpretation or price determination, the 

Employer’s Agent shall, acting impartially, first consult, 

preferably jointly, with the Contractor and the Employer in an 

attempt to reach agreement. If agreement is reached, such 

agreement shall be signed by the Contractor and the 

Employer. Failing agreement, the Employer's Agent shall 

make a decision in accordance with the Contract, taking into 

account all relevant facts and circumstances. 

Employer's Agent 

to consult with 

Contractor and 

Employer 

3.2.3 If the terms of appointment require the Employer’s Agent to 

obtain the specific approval of the Employer for carrying out 

any part of the Employer’s Agent’s functions or duties, such 

requirement shall be set out in the Contract Data.  

Specific approval 

of the Employer 

required 

3.2.4 The Employer may, by written notice to the Contractor and 

the Employer's Agent, authorise an agent to act on it’s behalf 

Employer's 

agent’s 
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relating to the responsibilities imposed on the Employer by 

any Act of Parliament, Ordinance, Regulation or By-law of any 

local or other statutory authority. 

responsibilities 

imposed by law 

3.3 Employer's Agent's Representative  

3.3.1 The Employer's Agent shall be entitled, by written notice to 

the Contractor, to appoint a person as Employer's Agent’s 

Representative, who shall be a competent person 

appropriately qualified for the Scope of Work and who shall 

be based on Site while the Works are being carried out. The 

Employer's Agent shall have the power by further written 

notice from time to time to terminate or change such 

appointment. 

Nomination of 

Employer's 

Agent's 

Representative 

3.3.2 The Employer's Agent’s Representative shall: Authority of  

3.3.2.1 Observe how the Works are carried out, examine and test 

materials and workmanship, and receive from the 

Contractor such information as shall reasonably be 

required. 

Employer's 

Agent's 

Representative 

3.3.2.2 Have the authority:  

3.3.2.2.1 Assigned to the Employer’s Agent’s Representative by 

any provisions of the Contract, 

 

3.3.2.2.2 Assigned to the Employer’s Agent’s Representative by 

the Employer's Agent in terms of Clause 3.3.4, 

 

3.3.2.2.3 To deliver to the Contractor oral or written 

communications from the Employer's Agent, and 

 

3.3.2.2.4 To receive, on behalf of the Employer's Agent, oral or 

written communications from the Contractor. 

 

3.3.3 Notwithstanding the aforesaid, the powers and authority of 

the Employer's Agent’s Representative shall be subject to the 

following conditions: 

Limitation of 

authority of 

Employer's 

Agent's  
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3.3.3.1 the Employer’s Agent’s Representative shall have no 

authority to relieve the Contractor of any of the 

Contractor’s obligations under the Contract and, unless 

authorised thereto in terms of Clause 3.3.4, the 

Employer’s Agent’s Representative shall have no 

authority to order any work involving delay, any 

additional payment by the Employer, or any variation of 

or in the Works; 

Representative 

3.3.3.2 Notwithstanding any authority assigned in terms of 

Clauses 3.3.2 and 3.3.4, failure by the Employer's Agent’s 

Representative to reject any work, workmanship or 

materials shall not prejudice the power of the Employer's 

Agent thereafter to reject such work, workmanship or 

materials and exercise any of the powers in terms of the 

Contract in respect thereof. 

 

3.3.4 The Employer's Agent may, by written notice to the 

Contractor and the Employer, from time to time, authorise 

the Employer's Agent’s Representative, or any other 

person accountable to the Employer's Agent, to act on 

behalf of the Employer’s Agent either generally in respect 

of the Contract, or specifically in respect of particular 

provisions of the Contract, and the act of any such person 

within the scope of the authorisation shall, for the 

purposes of the Contract, constitute an act of the 

Employer's Agent.  

Employer's 

Agent's authority 

to delegate 

Such authorisation shall continue until terminated by 

written notice to the Contractor and Employer.  

 

3.3.5 No authority in terms of Clause 3.3.4 shall be given, or be 

effective in respect of any decision to be taken, or 

certificate to be issued under Clauses 2.2, 4.4.2, 5.12, 

5.14, 5.16, 9.2, 10.1, or 10.2. 

Limitations on 

delegations 

3.3.6 If the Contractor is dissatisfied with any order or 

instruction of the Employer's Agent’s Representative, or 

any other person appointed by the Employer's Agent to 

Contractor's right 

to refer to 

Employer's Agent 
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act on behalf of the Employer’s Agent, the Contractor 

shall be entitled to refer the matter to the Employer's 

Agent who shall promptly confirm, reverse or vary such 

order or instruction. 

3.3.7 The Employer’s Agent shall arrange meetings with 

authorised representatives of the Contractor and the 

Employer for the evaluation of progress and discussion of 

matters pertaining to the Contract. Matters recorded in 

such meetings shall be for information only and cannot 

be construed as complying with any contractual 

obligation which requires an action in writing on the part 

of the Employer, the Employer’s Agent or the Contractor. 

Meetings 
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4. CONTRACTOR'S GENERAL OBLIGATIONS  

4.1 Extent of obligations and liability  

4.1.1 The Contractor shall, save insofar as it is legally or physically 

impossible, design (to the extent provided in the Contract), 

carry out and complete the Works and remedy any defects 

therein in accordance with the provisions of the Contract. 

Extent of 

Contractor's 

obligations 

4.1.2 Where the Contract expressly provides that the Permanent 

Works, or part of the Permanent Works, shall be designed by 

the Contractor, the Contractor shall, notwithstanding 

acceptance by the Employer's Agent, be liable for any error or 

deficiency in any drawing or document supplied for that part 

of the Works, and for any direct losses or damage incurred by 

the Employer arising out of such error or deficiency. 

Contractor's 

liability for own 

design errors 

4.2 Employer's Agent's instructions  

4.2.1 The Contractor shall, in carrying out the aforesaid obligations, 

comply with the Employer's Agent’s instructions on all 

matters relating to the Works. 

Works to comply 

to Employer's 

Agent's 

instructions 

4.2.2 The Contractor shall take instructions only from the 

Employer's Agent, the Employer's Agent’s Representative or 

a person authorised by the Employer's Agent in terms of 

Clause 3.3.4. 

Instructions 

from Employer's 

Agent only 

4.3 Legal provisions  

4.3.1 The Contractor shall, in fulfilling the Contract, comply with all 

applicable laws, regulations, statutory provisions and 

agreements, and shall, at the request of the Employer's 

Agent, provide proof that they have been complied with.  

Compliance with 

applicable laws 

4.3.2 If required, the Contractor shall provide proof to the 

Employer's Agent that the Contractor is in good standing with 

respect to duties, taxes, levies and contributions required in 

terms of legislation applicable to the work in this Contract. 

Proof of good 

standing 
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4.4 Subcontracting  

4.4.1 The Contractor shall not subcontract the whole Contract  Subcontracting 

whole Contract 

4.4.2 Except where otherwise provided in the Contract Data, the 

Contractor shall not subcontract any part of the Contract 

without the prior written consent of the Employer's Agent, 

which consent shall not be unreasonably withheld. 

Subcontractor to 

be approved 

4.4.3 The Contractor shall be liable for the acts, defaults and 

negligence of any subcontractor, the subcontractor’s agent or 

employees as fully as if they were the acts, defaults or 

negligence of the Contractor. 

Liability for 

subcontractors 

4.4.4 The selection and appointment of any subcontractors by the 

Contractor in consultation with the Employer shall be done in 

accordance with the requirements of, and the procedure set 

out in, the Scope of Work. 

Selection of 

subcontractors 

in consultation 

with Employer 

4.4.5 Any selection and appointment of a subcontractor in 

accordance with Clause 4.4.4 shall not amount to a contract 

between the Employer and the subcontractor, or a 

responsibility or liability on the part of the Employer to the 

subcontractor, and shall not relieve the Contractor from any 

liability or obligation under the Contract.  

Contractor's 

liability 

unaffected by 

selection of 

subcontractors 

4.4.6 Each subcontract concluded in terms of Clause 4.4.4 shall 

contain the provision that, in the event of termination of the 

Contract under Clause 9.2, the subcontract shall be assigned 

to the Employer upon such instruction by the Employer.  

Assignment in 

the case of 

termination 

4.4.7 In the event of any subcontractor having undertaken any 

continuing obligation towards the Contractor extending 

beyond the date of the Final Approval Certificate, in respect 

of work carried out, or goods, materials, Plant or services 

supplied, the Contractor shall advise the Employer's Agent 

thereof. At the Employer's request and cost, if any, the 

Contractor shall assign to the Employer the benefit of such 

obligation for the unexpired duration thereof.  

Assignment of 

benefit of 

subcontractors 
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4.5 Notices and fees  

4.5.1 The Contractor: Giving of notices 

and payment of 

fees 

4.5.1.1 Shall in carrying out the Works comply with the provisions, 

give all notices and pay all fees, taxes, levies and other 

charges required to be given or paid in terms of: 

 

4.5.1.1.1 Any Act of Parliament, Ordinance, Regulation or By-law of 

any local or other statutory authority, and 

 

4.5.1.1.2 Conditions imposed by any other body or person stated in 

the Scope of Work. 

 

4.5.1.2 Indemnifies the Employer against any liability for any breach 

of the provisions of Clause 4.5.1.1. 

 

4.5.2 The Employer shall be responsible for obtaining any approval 

from the relevant authorities required in respect of the 

Permanent Works and any Temporary Works, which are 

specified or designed by the Employer or the Employer's 

Agent. 

Employer's 

responsibility for 

approval 

4.5.3 The Contractor shall be responsible for obtaining all requisite 

consent, permission and permits for carrying out the Works 

arising from the provisions referred to in Clause 4.5.1.1 and 

arising from the approvals referred to in Clause 4.5.2.  

if the Contractor has diligently followed the procedures laid 

down for obtaining the consent, permission or permit, and 

the works are delayed due to the relevant authorities failure 

to issue such consent, permission or permit, the Contractor 

shall be entitled to make a claim in accordance with Clause 

10.1    
 

Contractor's 

responsibility for 

consents   

4.5.4 The Employer shall refund to the Contractor all such sums as 

the Employer's Agent shall certify as due and  payable and 

paid by the Contractor in compliance with the aforesaid 

provisions of this Clause, unless the necessity for such 

Contractor to be 

compensated 
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payment was identified in the Pricing Data, or such sums are 

payable by the Contractor in the ordinary course of business. 

4.6 Patent rights  

4.6.1 Save in respect of the Employer’s or the Employer's Agent’s 

design of the Works, or method of construction and 

proprietary brand materials specified, the Contractor 

indemnifies the Employer against any liability arising from the 

infringement of any patent rights, design, trade-mark or 

name, or other protected right in respect of any design work, 

Construction Equipment, Plant, machine, work, method of 

construction or material, used by the Contractor, for or in 

connection with the Works. 

Patent and 

protected rights 

4.6.2 Except where otherwise specified in the Contract, the 

Contractor shall pay all amounts due by the Contractor in 

respect of the rights referred to in Clause 4.6.1. 

Payments for 

rights 

4.7 Heritage Items   

4.7.1 All fossils, coins, articles of value or antiquity and structures 

and other remains or things of geological or archaeological 

interest discovered on the Site shall, as between the 

Employer and the Contractor, be considered the absolute 

property of the Employer. 

Heritage Items, 

Fossils etc 

The Contractor shall take reasonable precautions to prevent 

any person from removing or damaging any such article or 

thing and shall, upon discovery thereof and before removal 

and without undue delay, inform the Employer's Agent of 

such discovery and carry out the Employer's Agent’s 

instructions for dealing therewith. 

 

If, by reason of such instructions, the Contractor suffers  

delay to Practical Completion and/or incurs proven additional 

cost the Contractor shall be entitled to make a claim in 

accordance with Clause 10.1.  
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4.8 Facilities and Access for others  

4.8.1 The Contractor shall, in accordance with the Contract, or the 

requirements of the Employer's Agent, afford on the Site all 

reasonable opportunities for carrying out their work to: 

Facilities and 

Access for 

others 

4.8.1.1 The Employer,  

4.8.1.2 Any other contractors employed by the Employer, and other 

persons authorised by the Employer, and 

 

4.8.1.3 Any local or other statutory authorities,   

who may be engaged in any work on the Site that is not 

included in the Contract, provided that adequate notice of the 

necessity thereof is given to the Contractor. 

 

4.8.2 If, pursuant to Clause 4.8.1, the Contractor, on the written 

instruction by the Employer's Agent: 

Additional 

compensation 

for providing 

facilities and 

access 

4.8.2.1 Makes available to the Employer, or to any such contractor 

or any such authority, any access roads or ways, for which 

the maintenance thereof is the responsibility of the 

Contractor; or 

 

4.8.2.2 Provides any other facility or service of whatsoever nature 

to any of the said persons or authorities, or 

 

4.8.2.3 Provides access to any part of the Site to allow the    

Employer, the Employer’s contractors or any authority to 

carry out its work, and 

4.8.2.4 Should the Contractor be delayed and/or incur additional 

cost the Contractor shall, unless otherwise provided in 

the Contract Data, be entitled to make a claim in 

accordance with Clause 10.1 for the delay to Practical 

Completion and/or proven additional cost. 
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4.9 Construction Equipment  

4.9.1 All Construction Equipment provided by the Contractor shall, 

when brought onto the Site, be regarded as exclusively 

intended for carrying out the Works and the Contractor shall 

not remove the same from the Site without the consent in 

writing of the Employer's Agent, which consent shall not be 

unreasonably withheld. The Contractor shall notify the 

Employer's Agent, in writing, of the name and address of the 

owner of any such Construction Equipment not owned by the 

Contractor. 

Prohibition on 

removal of 

Construction 

Equipment 

4.10 Contractor's employees  

4.10.1 The Contractor shall, unless otherwise provided in the 

Contract, make arrangements for the engagement of all 

employees and for payment, housing, feeding and transport 

of employees (provided that any use of any part of the Site 

for the said purposes shall be subject to the prior approval of 

the Employer's Agent) and the Contractor indemnifies the 

Employer against any liability arising out of the Contractor’s 

said arrangements, whether such arrangements involve the 

use of the Site or not. 

Engagement of 

employees 

4.10.2 The Contractor shall, if instructed by the Employer's Agent, 

deliver to the Employer's Agent information, in such form and 

at such intervals as the Employer's Agent may prescribe, in 

respect of employees employed by the Contractor on the Site. 

Information in 

respect of 

employees 

4.11 Competent employees  

4.11.1 The Contractor shall employ on the Site only such persons as 

are  competent and efficient in their various trades and 

professions to carry out and complete the Works. 

Competent 

employees 

4.11.2 The Employer's Agent shall be entitled to instruct the 

Contractor to remove forthwith from the Site any person 

employed by the Contractor for carrying out the Works who is 

guilty of misconduct, or is incompetent or negligent in the 

proper performance of the employee’s duties, or whose 

Removal of 

incompetent 

employees 
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presence on the Site is undesirable, and such person shall 

not be employed again on the Site without the permission of 

the Employer's Agent.  

4.12 Contractor's superintendence  

4.12.1 The Contractor shall provide all necessary superintendence 

while carrying out the Works. 

Contractor's 

superintendence 

4.12.2 The Contractor shall appoint a competent and authorised 

agent or representative, approved of in writing by the 

Employer's Agent (which approval may at any time be 

withdrawn in writing), hereinafter called the Construction 

Manager, who shall be on the Site at all times when work is 

being performed, or when the Employer's Agent shall, with 

reason, require the Construction Manager’s presence. 

Construction 

Manager 

4.12.3 The Construction Manager shall have authority to receive, on 

behalf of the Contractor, all oral or written communications 

from the Employer's Agent or the Employer's Agent’s 

Representative or any other person authorised by the 

Employer's Agent in terms of Clause 3.3.4. 

Construction 

Manager to 

receive 

instructions 
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5. TIME AND RELATED MATTERS  

5.1 Time calculations  

5.1.1 Except where otherwise provided in the Contract, where a 

specific time-span is stipulated in the Contract for carrying out 

any task, or for the acquisition, or termination, or lapsing of any 

right, or fulfilment of any obligation, or the duration of any event 

or circumstance 

5.1.1.1 The special non-working days stated in the Contract Data 

that fall within the said time span; and   

5.1.1.2 The day on which the time span commences  

shall be excluded from the calculation of the time span 

concerned 

Time 

calculations 

5.1.2 The stipulated period within which any action is required to be 

taken may be extended in writing by mutual agreement 

between the Employer's Agent and the Contractor before the 

expiry of the stipulated period. 

Extension to 

time span 

5.2 Commencement of the Contract 

5.2.1 The Contract shall commence on the Commencement Date.  

Commencement 

of the Contract 

5.3 Commencement of the Works  

5.3.1 On receipt of the Employer's Agent's instruction, the Contractor 

shall, save as may be otherwise provided in the Contract, or be 

legally or physically impossible, commence carrying out the 

Works. Such instruction shall be subject to the submission by 

the Contractor, and acceptance by the Employer's Agent, of 

documentation, as set out in the Contract Data, which is 

required before commencing carrying out the Works. 

Commencement 

of the Works 

5.3.2 If the documentation referred to in Clause 5.3.1 is not 

submitted within the number of days stated in the Contract 

Data, or is found to be unacceptable, the Employer may 

terminate the Contract in terms of Clause 9.2 or may extend 

Unacceptable 

documentation 
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the time for submission without any adjustment to the Due 

Practical Completion Date. 

5.3.3 If the Employer's Agent's instruction to commence carrying out 

the Works, or to resubmit documentation, is not received by the 

Contractor within 7 days from the date of submission of the 

documentation referred to in Clause 5.3.1, commencement of 

the Works shall be on the expiry of such 7 days.  

Time to instruct 

commencement 

of the Works  

5.4 Access to the Site  

5.4.1 The Employer shall, on receipt of the Employer's Agent's 

instruction referred to in Clause 5.3.1, give to the Contractor 

right of access to the Site (including physical access to the 

extent stipulated in the Site Information) and possession of the 

whole of the Site subject to any provision granting the 

Contractor possession of the Site in portions and/or any 

requirements stated in the Site Information as to the order in 

which the Works shall be carried out. 

Access to and 

possession of 

Site 

5.4.2 If access to and possession of the Site referred to in Clause 

5.4.1 are not exclusive to the Contractor, such limitations shall 

be as stated in the Contract Data.. 

Access not 

exclusive 

5.4.3 If the Contractor suffers delay to Practical Completion and/or 

incurs proven additional cost from failure of the Employer to 

give possession of the Site in accordance with this Clause, the 

Contractor shall be entitled to make a claim in accordance with 

Clause 10.1, for which purpose the time limit of 28 days 

provided in Clause 10.1.1.1 shall commence from the time 

when possession of the Site is actually given. 

Delays in giving 

possession 

5.5 Time for Practical Completion   

5.5.1 Subject to any requirement in the Contract as to the Practical 

Completion of any portion of the Permanent Works before 

Practical Completion of the whole of the Works, the whole of 

the Works shall be completed by  the Due Practical Completion 

Date. 

Time for 

Practical 

Completion 
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5.6 Programme   

5.6.1 Before commencing the Works, the Contractor shall deliver to 

the Employer's Agent a programme of the Works as part of the 

documentation required in Clause 5.3.1. Should it become clear 

that the accepted programme does not reflect the actual 

progress, the Contractor shall deliver to the Employer's Agent 

an adjusted programme. 

Programme of 

Works 

5.6.2 The programme is required to show and, when relevant, 

describe in detail, the entire extent of the work to be carried 

out, including, but not limited to: 

Contents of the 

programme 

5.6.2.1 The Commencement Date, commencement of the Works, 

the Due Practical Completion Date and planned 

Completion Date 

 

5.6.2.2 The sequence, timing and resources for carrying out the 

Works,  

 

5.6.2.3 The dates for Site accesses and possessions, approvals, 

instructions, inspections, tests and all information required 

to carry out the Works,  

 

5.6.2.4 The events that influence the carrying out of the Works, 

including float and the Contractor's time risk allowances, 

 

5.6.2.5 Other programming information set out in the Scope of 

Work, 

 

5.6.2.6 A detailed cash flow forecast, and Cash Flow 

5.6.2.7 The actual progress achieved for the various parts of the 

Works 

 

5.6.3 The Employer's Agent shall, within 7 days of receipt of the 

Contractor’s programme, accept such programme or, giving 

reasons, instruct the Contractor to amend it, failing which, the 

submitted programme shall be deemed accepted. 

Acceptance of 

the programme 
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5.6.4 The programme shall be subject to review, adjustment and 

updating by the Contractor on a monthly basis and when the 

Due Practical Completion Date is revised. 

Review, 

adjustment and 

updating of the 

programme 

5.6.5 When instructed by the Employer's Agent in writing, the 

programme shall be adjusted by the Contractor: 

 

5.6.5.1 When it reflects that the actual rate of progress is 

inadequate for achieving the Due Practical Completion 

Date, or 

 

5.6.5.2 When a specific probable future event or circumstance 

could increase the Contract Price or delay the Works. 

 

5.6.6 Submission to and acceptance by the Employer's Agent of the 

programme, its adjustment or update, or the delivery of any 

relevant particulars, does not relieve the Contractor of any of 

the Contractor’s obligations or responsibilities under the 

Contract. 

Acceptance 

means no relief 

of Contractor's 

responsibilities 

5.7 Progress of the Works  

5.7.1 If the rate of progress of the Works, or any part thereof, has 

fallen behind the programme, the Employer's Agent may notify 

the Contractor, in writing, with specific reference to this 

Clause. If there is no accepted programme, the Employer's 

Agent shall make an independent assessment of the progress 

before notifying the Contractor. The Contractor shall take the 

necessary steps to expedite progress to complete the Works, 

or the part thereof stated in the notice, by the Due Practical 

Completion Date. Such steps shall be subject to acceptance by 

the Employer's Agent, which acceptance shall not be 

unreasonably withheld. The Employer's Agent may instruct the 

Contractor to submit an adjusted programme to accommodate 

the steps agreed upon to achieve the Due Practical Completion 

Date. 

Rate of progress 
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No instruction from the Employer's Agent to the Contractor to 

improve the rate of progress will qualify for additional 

compensation. 

 

5.7.2 In respect of any action arising from Clause 5.7.1, where the 

Contractor requests permission to work during non-working 

times, and if the Employer's Agent grants permission, which 

permission shall not be unreasonably withheld, the Contractor 

shall not be entitled to any additional payment for work carried 

out during non-working times and all such work shall be carried 

out without excessive noise and disturbance. 

Work during 

non-working 

times 

In such an event, the proven additional attendance cost 

incurred by the Employer's Agent or the Employer in acceding 

to the Contractor’s request, shall be deducted from the 

Contract Price by the Employer's Agent. 

 

The Contractor indemnifies the Employer against any liability 

resulting from noise, or other disturbance created, if the work 

is carried out at night. 

 

5.7.3 The Employer's Agent may request the Contractor to submit, or 

the Contractor may submit to the Employer's Agent, an 

adjusted programme and cost, determined in accordance with 

Clause 6.4, for accelerating the rate of progress to achieve 

Practical Completion before the Due Practical Completion 

Date. If accepted by the Employer, the Due Practical 

Completion Date shall be adjusted accordingly, where 

applicable, and the conditions for payment of costs shall be 

agreed in writing by the Employer's Agent. 

Acceleration 

5.8 Non-working times  

5.8.1 None of the Works shall be carried out outside of the working 

times stated in the Contract Data and on non-working and 

special non-working days stated in the Contract Data unless: 

Non-working 

times 
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5.8.1.1 The Employer's Agent’s written permission is obtained, 

subject to such conditions as may be stated by the 

Employer's Agent, 

 

5.8.1.2 Provision is specifically made for such work in the Contract,   

5.8.1.3 It is customary to carry out the work concerned in multiple 

shifts, or 

 

5.8.1.4 Work is unavoidable or necessary to save life or property, 

or for the safety of the Works. 

 

5.8.2 Written notice, with supporting particulars, shall be given to the 

Employer's Agent whenever the Contractor proposes to carry 

out any work during non-working times. 

Notice for work 

during non-

working times 

5.9 Instructions  

5.9.1 On the Commencement Date, the Employer's Agent shall 

deliver to the Contractor copies of the drawings and any 

instructions required for the commencement of the Works. 

Drawings and 

instructions 

5.9.2 The Employer's Agent shall, in accordance with the accepted 

programme, deliver to the Contractor further information, 

drawings and/or instructions necessary for proper and 

adequate construction, completion and defect correction of the 

Works. 

Further 

information, 

drawings and 

instructions 

5.9.3 The Contractor shall give adequate written notice to the 

Employer's Agent of any information, drawings and/or 

instructions which the Contractor may require for carrying out 

the Works and the Employer's Agent shall deliver such 

information, drawings or instructions requested by the 

Contractor. 

Contractor to 

give notice 

timeously 

5.9.4 The aforesaid information, drawings and/or instructions 

referred to in Clauses 5.9.2 and 5.9.3 shall be delivered in good 

time, taking the accepted programme into account. 

Documents to 

be provided 

timeously 

5.9.5 The Contractor shall comply with any information, drawing 

and/or written instruction issued in terms of this Clause and, if 

 Drawings and 

instructions 
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such information, drawing and/or written instruction shall 

require any variation of, addition to, or omission from the 

Works, such work shall be valued and paid for in accordance 

with Clause 6.4.  

5.9.6 If by reason of failure of the Employer's Agent to comply, after 

receipt of a written notice from the Contractor in terms of 

Clauses 5.9.1, 5.9.2 or 5.9.3, with the provisions of Clause 5.9.4, 

the Contractor suffers delay to Practical Completion and/or 

incurs proven additional cost, the Contractor shall be entitled 

to make a claim in accordance with Clause 10.1, for which 

purpose the time limit of 28 days in Clause 10.1.1.1 shall 

commence from the time when the said information, drawings 

and/or written instructions have actually been delivered. 

Employer's 

Agent's failure 

to comply 

timeously 

5.9.7 If the Contract expressly provides for the preparation by the 

Contractor of designs and details of any portion of the Works, 

the Contractor shall, taking the accepted programme into 

account, submit in good time to the Employer's Agent for 

acceptance, drawings giving full details, dimensions and 

particulars, together with all relevant information which can 

include erecting or operating instructions (if any). The 

Contractor shall obtain the Employer's Agent’s written 

acceptance, in accordance with the programme, before 

commencing the work. 

Employer's 

Agent to accept 

Contractor's 

designs and 

drawings 

Once such drawings and/or details have been accepted by the 

Employer's Agent, they shall not be departed from in any way 

except with the written consent of the Employer's Agent. 

 

5.10 Delays attributable to the Employer  

5.10.1 The Contractor may, by written notice to the Employer's Agent, 

request compliance from the Employer with the terms of the 

Contract within a time stated in the notice, which terms shall 

be stated in such notice. If the Contractor suffers delay to 

Practical Completion and/or incurs proven additional cost from 

the failure or delay on the part of the Employer, the Employer’s 

agents, employees or other contractors (not employed by the 

Delays 

attributable to 

the Employer 
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Contractor) in fulfilling any necessary obligations in order to 

enable the Works to proceed in accordance with the 

programme, the Contractor shall be entitled to make a claim in 

accordance with Clause 10.1, for which purpose the time limit 

of 28 days provided in Clause 10.1.1.1 shall commence from the 

time when compliance with the said terms has taken place. 

5.11 Suspension of the Works  

5.11.1 The Contractor may, after giving 7 days written notice to the 

Employer, with a copy to the Employer's Agent, with specific 

reference to this Clause, suspend carrying out the Works where 

the Employer's Agent or the Employer has failed in terms of 

Clause 6.10.4 to: 

Suspension of 

the Works by 

Contractor 

5.11.1.1 Deliver a payment certificate, or  

5.11.1.2 Make full payment of the amount certified in the payment 

certificate without prejudice to the Contractor's other 

rights under this Contract or in law. 

 

5.11.2 If carrying out the Works has been suspended in terms of 

Clause 5.11.1 and once full payment is received of the amount 

certified in the payment certificate, the Contractor shall 

proceed with the Works within 7 days. 

Proceeding with 

the Works after 

payment 

If such payment is not received within 28 days following the 

Employer's receipt of the written notice of suspension, the 

Contractor may consider the non-payment as a repudiation of 

the Contract, in which case Clause 9.3 shall apply. 

 

5.11.3 The Contractor shall, on written instruction from the 

Employer's Agent stating the cause for suspension, suspend 

carrying out the Works, or any part thereof, for such time or 

times and in such manner as the Employer's Agent instructs. 

Suspension of 

the Works by 

Employer's 

Agent 

5.11.4 During the suspension, the Contractor shall be responsible for 

protecting the Works as far as is necessary and shall remain 

liable for the care of the Works and of all Plant and materials 

on the Site intended for incorporation into the Works. 

Protection of 

the Works 

during 

suspension 
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5.11.5 Unless such suspension is otherwise provided for in the 

Contract, or by reason of some default or breach of the 

Contract by the Contractor, the Contractor shall in respect of 

delay to Practical Completion and/or to proven additional cost 

as a result of the suspension, be entitled to make a claim in 

accordance with Clause 10.1.  

Claim as a 

consequence of 

suspension 

5.11.6 If carrying out of the Works, or any part thereof, is suspended 

in terms of Clause 5.11.3 for more than 84 days in total, the 

Contractor may deliver a written notice to the Employer's Agent 

requiring permission to proceed with the Works, or the part 

thereof which was suspended. 

Suspension 

lasting more 

than 84 days 

If such permission is not granted within 14 days after the 

Employer's Agent’s receipt of the notice, the Contractor may, 

with a further written notice to the Employer, elect to treat the 

suspension, where it affects only part of the Works, as an 

omission of such part under Clause 6.3 or, where it affects the 

whole Works, as a repudiation of the Contract by the Employer, 

in which case Clause 9.3 shall apply.  

 

5.12 Extension of time for Practical Completion  

5.12.1 If the Contractor considers itself entitled to an extension of 

time for circumstances, events, acts or omissions of any kind 

whatsoever which have occurred that will actually extend 

Practical Completion of the Works beyond the Due Practical 

Completion Date, the Contractor shall claim in accordance with 

Clause 10.1 such extension of time as is appropriate. Such 

extension of time shall take into account any special non-

working days and all relevant circumstances, including 

concurrent delays or savings of time which might apply in 

respect of such claim.  

Extension of 

time for 

Practical 

Completion 

5.12.2 Without limiting the generality of Clause 5.12.1, the 

circumstance, event, act or omission referred to include: 

Some reasons 

for extension of 

time 

5.12.2.1 The amount and nature of additional work,  
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5.12.2.2 Abnormal climatic conditions,  

5.12.2.3 Any provision in the Contract which allows for an extension 

of time, and 

 

5.12.2.4 Any disruption to carrying out the Works which is entirely 

beyond the Contractor’s control. 

 

5.12.2.5 A Variation Order  

5.12.3 If an extension of time is granted, the Contractor shall be paid 

such additional time-related General Items, including for 

special non-working days, if applicable, as are appropriate 

regarding any other compensation which may already have 

been granted in respect of the circumstances concerned.  

Relevant 

adjustments to 

General Items 

5.12.4 The Employer's Agent may request the Contractor, in writing, 

to accelerate the rate of progress to achieve Practical 

Completion instead of granting an extension of time and 

determine the cost for payment of such acceleration in 

accordance with Clause 6.4. 

Acceleration 

instead of 

extension of 

time 

5.13 Penalty for delay  

5.13.1 If the Contractor fails to achieve Practical Completion in terms 

of Clause 5.14.2, the Contractor shall be liable to the Employer 

for the sum stated in the Contract Data as a penalty for every 

day that elapses between the Due Practical Completion Date 

and the date on which Practical Completion is achieved, 

including special non-working days.  

Penalty for 

delay 

The imposition of such penalty shall not relieve the Contractor 

from the Contractor’s obligation to complete the Works, or from 

any obligations and liabilities imposed under the Contract. 

 

5.13.2 If, before the issue of the Certificate of Practical Completion of 

the whole of the Works, any part of the Works has been: 

Reduction of 

penalty 

5.13.2.1 Certified by the Employer's Agent as complete in terms of 

a Certificate of Practical Completion, or 
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5.13.2.2 Occupied or used by the Employer, the Employer’s  agents, 

employees or other contractors (not employed by the 

Contractor), 

 

the penalty for delay shall be reduced by an amount which is 

determined by the Employer's Agent to be appropriate in the 

circumstances. 

 

5.14 Completion  

5.14.1 The Contractor shall be entitled to receive a Certificate of 

Practical Completion when the Works have been completed in 

accordance with the requirements for achieving Practical 

Completion stated in the Contract Data. 

Practical 

Completion 

If the Contractor considers that the Works are about to reach 

Practical Completion, the Contractor shall request, in writing, a 

Certificate of Practical Completion. Within 14 days after 

receiving such request, the Employer's Agent shall issue to the 

Contractor a list setting out the work to be completed to 

achieve Practical Completion. If the Employer's Agent fails to 

issue such a list within 14 days, Practical Completion shall be 

deemed to have been achieved on the Due Practical 

Completion Date or, if a penalty is imposed in terms of Clause 

5.13, on expiry of the 14 days. 

 

If the Works reach Practical Completion before the Due 

Practical Completion Date, and the Contractor does not request 

a Certificate of Practical Completion, Practical Completion shall 

be considered achieved on the Due Practical Completion Date. 

 

5.14.2 As soon as the work referred to in the list issued in terms of 

Clause 5.14.1 has been completed and accepted by the 

Employer’s Agent, the Employer's Agent shall deliver to the 

Contractor and to the Employer a Certificate of Practical 

Completion together with a further written list setting out the 

work to be completed to achieve Completion. 

Issue of 

Certificate of 

Practical 

Completion 
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5.14.3 When the Certificate of Practical Completion is issued: Consequences 

of Practical 

Completion 

5.14.3.1 The Works shall be considered complete for the purposes 

of Clause 5.13.1, 

5.14.3.2 The Contractor’s obligation to insure those Works certified 

as practically complete shall cease, and  

 

5.14.3.3 The Employer shall be entitled to take occupation of the 

completed Works, provided that the Contractor is given 

access to complete the incomplete Works and rectify any 

defects in terms of the Contract. 

 

5.14.4 The Employer need not occupy the Works before the Due 

Practical Completion Date. When the Employer occupies the 

Works before the Due Practical Completion Date, the date of 

such occupation shall be deemed to be the Due Practical 

Completion Date, unless occupation by the Employer is due to 

the Contractor's method of work. 

Occupation by 

the Employer  

5.14.5 Where the Contract Data states different Due Practical 

Completion Dates in respect of different portions of the Works, 

the provisions of Clause 5.14 shall apply with the necessary 

adjustments to each portion of the Works. 

Different dates 

of Practical 

Completion 

5.14.6 As soon as the work, which includes rectification of defects, in 

the list delivered in terms of Clause 5.14.2 has been completed, 

the Employer's Agent shall deliver to the Contractor and the 

Employer a Certificate of Completion; 

Certificate of 

Completion 

the Employer's Agent may issue such certificate leaving any 

work and/or rectification of certain defects, and/or the clearing 

of the Site as stated in the Contract Data, to be completed by 

a later date stated in the Certificate of Completion. The 

Contractor shall be obliged to complete the work listed by the 

date stated in the Certificate of Completion failing which the 

Defects Liability Period shall be extended by the amount of the 

additional time taken by the Contractor to complete the whole 
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of the Works, and the terms of Clause 7.8.3 shall apply with all 

the necessary changes having been made. 

5.14.7 When the Certificate of Completion is delivered and unless 

otherwise provided in the Contract 

Consequences 

of Completion 

5.14.7.1 The original performance guarantee, (if any), shall be 

returned by the Employer to the Contractor within 14 days, 

 

5.14.7.2 The Defects Liability Period, if any, shall commence,  

5.14.7.3 The retention shall be reduced to half in terms of Clause 

6.10.5, and 

 

5.14.7.4 Possession of the Site shall revert to the Employer.  

5.15 Clearance of Site  

5.15.1 The Contractor shall, on completion of the Works, clear and 

restore the Site leaving the whole of the Site and the Works 

clean and in a safe condition to the extent stated in the 

Contract including, but not limited to, removing all Construction 

Equipment, surplus materials, waste and Temporary Works and 

restoring and cleaning all streams and watercourses to the 

condition at the commencement of the Works or as stated in 

the Contract. 

Clearance of 

Site on 

completion 

5.16 Approval  

5.16.1 The Works shall not be complete until a Final Approval 

Certificate has been delivered by the Employer's Agent to the 

Employer and the Contractor stating the date on which the 

Works were completed and all defects corrected. 

Final Approval 

Certificate 

The Final Approval Certificate shall be delivered by the 

Employer's Agent as soon as practicable after the Completion 

of the whole of the Works, or after the expiration of any Defects 

Liability Period or after the completion of any works instructed 

during such period pursuant to Clauses 5.14.6, 7.7 and 7.8. Full 

effect shall be given to this Clause, notwithstanding any 

previous access to the Permanent Works or the taking 
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possession of, working in or using thereof, or any part thereof, 

by the Employer; 

provided that delivery of the Final Approval Certificate shall not 

be a condition precedent to payment of the remainder of the 

retention money to the Contractor in accordance with Clauses 

6.10.5.1 and 6.10.5.2. 

 

5.16.2 No certificate other than the Final Approval Certificate referred 

to in Clause 5.16.1 shall constitute acceptance of the Works, or 

shall be considered as acceptance of the complete 

performance of the Contract or any part thereof, nor shall any 

other certificate exclude or prejudice any of the powers of the 

Employer's Agent. 

Approval only by 

Final Approval 

Certificate 

5.16.3 The Contractor’s liability for any latent defects shall continue 

beyond the date of the Final Approval Certificate for a period 

as stated in the Contract Data. The Employer shall have no 

claim against the Contractor arising out of any latent defect 

which first manifests itself later than the period, stated in the 

Contract Data.  

Latent defects 

liability 
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6. PAYMENT AND RELATED MATTERS  

6.1 Payment to Contractor  

6.1.1 As consideration for the construction, completion and defect 

correction of the Works, the Employer shall pay the 

Contractor in terms of the provisions of the Contract. 

Payment to 

Contractor 

6.2 Security  

6.2.1 The Contractor shall deliver to the Employer's Agent, as part 

of the documentation required before commencing with the 

Works in accordance with Clause 5.3.1, at the Contractor’s 

cost, the type of security for the due performance of the 

Contract, as selected in the Contract Data.  

Delivery of 

security 

6.2.2 If the Contractor fails to select the security to be provided, 

or if the Contractor fails to provide the selected security 

within the time period stated in Clause 5.3.2, or if the 

performance guarantee shall differ substantially from the 

pro forma, the Employer may elect to terminate the Contract 

in terms of Clause 9.2. 

Contractor failing 

to select or 

provide security 

6.2.3   If the Contractor has selected a performance guarantee as 

 security, the Contractor shall ensure that it remains valid and 

 enforceable until the Certificate of Completion is issued. If 

 the performance guarantee shall specify an expiry date, and 

 if the Contractor has not become entitled to receive the 

 Certificate of Completion of the Works by the date 28 days 

 prior to the expiry date, the Contractor shall extend the 

 validity of the performance guarantee until such time that 

 the Certificate of Completion has been delivered. 

Validity of 

performance 

guarantee 

6.3 Variations  

6.3.1 If, at any time before the issue of the Certificate of 

Completion, the Employer's Agent shall require any variation 

of the form, quality or quantity of the Works, or any part 

thereof that may be necessary, or for any reason 

Variations 
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appropriate, the Employer’s Agent shall have power to 

instruct the Contractor to do any of the following: 

6.3.1.1 Increase or decrease the quantity of any work included 

in the Contract, 

 

6.3.1.2 Omit any such work, provided it is not to be carried out 

by someone else, 

 

6.3.1.3 Change the character or quality of any such work,  

6.3.1.4 Change the levels, lines, position and dimensions of any 

part of the Works, 

 

6.3.1.5 Carry out additional work of any kind necessary for the 

completion of the Works, and 

 

6.3.1.6 Change the specified or approved sequence or method 

of construction. 

 

No such variation shall in any way vitiate or invalidate the 

Contract, but the value, if any, of all such variations shall be 

taken into account in ascertaining the amount of the 

Contract Price. 

 

6.3.2 No such variation shall be made by the Contractor without a 

written order from the Employer's Agent in which it is stated 

to be a "Variation Order"; 

Orders for 

variations to be 

in writing 

provided that:  

6.3.2.1 If the Contractor, as soon as possible, but within seven 

days after receiving a written instruction which the 

Contractor considers to be a Variation Order, confirms, 

in writing to the Employer's Agent that it is a Variation 

Order, and such confirmation is not contradicted by the 

Employer's Agent to the Contractor, in writing, within 

seven days of receipt thereof, it shall be deemed to be a 

Variation Order within the meaning of this Clause. If the 

Contractor fails to confirm such instruction within the 
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seven day period, such instruction or order shall not be 

a Variation Order. 

6.3.3 No increase or decrease in the quantity of any work, set out 

in the Bill of Quantities for a Re-measurement Contract, 

where such increase or decrease is not the result of a 

Variation Order given under this Clause but is the result of 

the quantities exceeding, or being less than those stated in 

the Bill of Quantities, shall constitute  a variation to which 

this Clause applies and no order in writing shall be required 

therefor. 

Changes in 

quantities 

6.4 Value of variations  

6.4.1 The value of all Variation Orders and additional work, where 

reference is made to this Clause as to how  additional work 

will be valued and paid for, shall be calculated by the 

Employer's Agent  in accordance with the following 

principles:  

Valuation of 

variations 

6.4.1.1 Where work is of a similar character and carried out 

under similar conditions to work priced in the Pricing 

Data, it shall be valued at such rates and/or prices 

(including General Items) contained therein as may be 

applicable;  

 

6.4.1.2 Where work is not of a similar character or is not carried 

out under similar conditions, the rates and/or prices 

(including General Items) in the Pricing Data shall be 

used as the basis for valuation as far as may be 

appropriate;  

 

6.4.1.3 Where work cannot reasonably be valued in accordance 

with Clauses 6.4.1.1 or 6.4.1.2, the value arising from all 

expenditure incurred, including profit, necessary for 

carrying out the work shall be determined after due 

consultation by the Employer's Agent with the Employer 

and the Contractor; or 
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6.4.1.4 In respect of additional, substituted or remedial work, 

the Employer's Agent may issue an instruction that the 

work shall be carried out on a daywork basis in terms of 

Clause 6.5. 

 

6.4.1.5 Should the Contractor experience a delay as a result of 

a Variation Order, or an instruction to carry out 

additional work, which complies with the provisions of 

Clause 5.12, the Contractor shall be entitled to claim in 

accordance with Clause 10.1.  

 

6.4.2 The Employer's Agent shall, within 28 days after issuing the 

Variation Order, or such other period as may be agreed 

between the parties, in writing, deliver to the Contractor and 

the Employer, in writing, the valuation of the Variation Order 

and apply this valuation in certifying amounts payable to the 

Contractor  and to any extension to the time for Practical 

Completion. Should the Employer’s Agent fail to provide the 

valuation within the agreed period, or should the Contractor 

disagree with the valuation, the Contractor shall have the 

right to raise a dissatisfaction claim in terms of Clause 10.2.. 

Delivering and 

applying the 

valuation 

6.5 Dayworks  

6.5.1 If work is to be carried out on a daywork basis: Basis of payment 

for  

dayworks 
6.5.1.1 The Contractor shall be paid for such work under the 

provisions set out in the daywork schedule included in 

the Pricing Data and at the rates and/or prices stated 

therein. 

In the absence of a daywork schedule, and for items not 

included in the daywork schedule, the Contractor shall be 

paid the aggregate of: 

 

6.5.1.1.1 The gross remuneration of the workmen, and of any 

foremen, for the time they are actually engaged in the 

work concerned, 
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6.5.1.1.2 The net cost of the materials actually used in the 

completed work, 

 

6.5.1.1.3 The percentage allowances, stated in the Contract 

Data, in respect of the said remuneration of workmen 

and the cost of materials, which allowances shall be 

held to cover all charges for the Contractor’s and 

subcontractor’s profits, timekeeping, clerical work, 

insurance, establishment, superintendence and the 

use of hand tools, and 

 

6.5.1.1.4 An amount in respect of Construction Equipment 

calculated as provided for in Clause 6.5.1.3. 

 

6.5.1.2 The use of Construction Equipment shall be charged on 

a time basis at the rates stated in the Pricing Data, 

failing which at rates to be agreed between the 

Contractor and the Employer's Agent or, failing 

agreement, to be determined by the Employer's Agent on 

the basis of market related hire rates. 

 

6.5.2 If required by the Employer's Agent, before ordering material 

the Contractor shall submit to the Employer's Agent 

quotations for the same for approval, which approval shall 

not be unreasonably withheld, and shall submit to the 

Employer’s Agent such receipts or other vouchers as proof 

for the amounts paid. 

Quotations for 

materials 

6.5.3 The Contractor shall, during the continuance of all work 

carried out on a daywork basis, deliver each day to the 

Employer's Agent, or the Employer's Agent’s Representative, 

a list of the exact occupation and time of all workmen and 

foremen employed on such work and a statement showing 

the description and quantity of all materials and 

Construction Equipment used therefor (other than tools the 

cost of which is covered by the percentage addition in 

accordance with the daywork schedule in terms of which 

payment for daywork is made). If correct and agreed upon 

Details to be 

recorded 
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by the Employer's Agent or the Employer's Agent’s 

Representative, and the Contractor, the Employer's Agent or 

the Employer's Agent’s Representative shall sign the copies 

of each list and statement and return such copies to the 

Contractor within one working day of carrying out the work.  

6.5.4 For the purpose of each monthly certificate referred to in 

Clause 6.10.1, the Contractor shall deliver to the Employer's 

Agent a priced statement of the labour, materials and 

Construction Equipment used  and the Contractor shall not 

be entitled to any payment for the daywork concerned 

unless and until such statement has been properly rendered 

and supported by one copy of each of the signed lists and 

statements referred to in Clause 6.5.3. 

Dayworks 

statement 

6.6 Provisional sums and prime cost sums  

6.6.1 If any provisional sum is set out in the Pricing Data and the 

work to which the provisional sum relates has been ordered 

by the Employer's Agent and is:  

Provisional sums 

6.6.1.1 Carried out by the Contractor, it shall be valued and paid 

for in accordance with the terms of Clause 6.4, 

 

6.6.1.2 Carried out by a subcontractor appointed in terms of 

Clause 4.4.4, the Contractor shall be paid the sum, or 

sums paid, or due to be paid to the subcontractor, plus 

either: 

 

6.6.1.2.1 A commission on the sum, or sums paid, or due to be 

paid to the subcontractor by the Contractor or the 

Employer, at the percentage stated by the Contractor 

in the Pricing Data, or failing such statement at 7.5 

per cent, or, 

 

6.6.1.2.2 If the Contractor in the Pricing Data has added to the 

provisional sum concerned an amount in respect of 

charges and profits, a pro rata portion of such 

amount, added in the proportion that the amount 
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paid to the subcontractor by the Contractor or the 

Employer bears to the provisional sum. 

6.6.2 Where a prime cost sum is provided in the Pricing Data to 

cover the cost price of certain goods, services or materials 

to be supplied under the Contract, the amount to be paid to 

the Contractor shall be the actual price payable, in 

substitution for the prime cost sum, together with any 

charge included by the Contractor in the Pricing Data to 

allow for labour, profit, carriage, storage, establishment and 

other costs related to such goods, services or materials. 

Prime cost sums 

6.6.3 Expenditure in connection with provisional and prime cost 

sums and under the contingency allowance (if any) shall be 

solely at the discretion and on the instruction of the 

Employer's Agent. Any parts of the amounts provided in the 

Pricing Data which are not expended shall not be included 

in the Contract Price. 

Provisional/prim

e cost sums and 

contingency 

allowance 

6.6.4 The Contractor shall produce all invoices, vouchers and 

receipts in respect of payments made in connection with 

provisional or prime cost items when the Contractor requires 

payment for these items. 

Supporting 

documents 

6.7 Measurement of the Works  

6.7.1 The quantities set out in the Bill of Quantities for a Re-

measurement Contract are the estimated quantities of the 

work and they are not to be taken as the actual and final 

quantities of the Works to be carried out by the Contractor 

in fulfilment of the Contractor’s obligations under the 

Contract. 

Quantities 

6.7.2 The Employer's Agent shall ascertain and determine the 

value of the Works but, when required to do so by the 

Employer's Agent, the Contractor shall measure the work 

carried out during each month and the materials on Site and 

shall deliver to the Employer's Agent a supporting statement 

Work to be 

measured 
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with the monthly statement required in terms of Clause 

6.10.1, showing the said measurements and the relevant 

amounts paid, or payable for such materials, and all other 

particulars required by the Employer's Agent. 

6.7.3  When the Employer’s Agent intends to make any 

measurement on the Site, or requires any parts of the Works 

to be measured in the Employer’s Agent’s presence, notice 

of this fact and of the date and time at which the Employer’s 

Agent will be present shall be given to the Contractor, who 

shall: 

Employer's 

Agent's intention 

to measure 

6.7.3.1 Attend or send a qualified agent to assist the Employer's 

Agent in making such measurement, or to make such 

measurement in the presence of the Employer's Agent, 

and 

 

6.7.3.2 Furnish all particulars required by the Employer's Agent.  

6.7.4 If the Contractor, despite being required to do so, fails: Contractor's 

failure to comply 

6.7.4.1 To submit a supporting statement in terms of Clause 

6.7.2, or 

 

6.7.4.2 To attend or send a qualified agent when given such 

notice in terms of Clause 6.7.3, 

 

the measurement made or approved by the Employer's 

Agent shall be taken to be the measurement of the work 

for the purpose of the payment certificate in respect of 

which the measurement has been made. 

 

6.7.5 All the work shall be measured in accordance with the 

provisions of the Pricing Data. 

Method of 

measurement 

6.8 Adjustment in rates and/or prices  

6.8.1 Except as provided in this Clause, or elsewhere in the 

Contract, the rates and/or prices stated in the Pricing Data 

Rates and prices 

final and binding 
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shall be final and binding throughout the period of the 

Contract. 

6.8.2 If the Contract Data provides for the application of a 

Contract Price Adjustment Factor, the value of certificates 

issued in terms of Clause 6.10.1 (excluding the value of 

those special materials referred to in Clause 6.8.3) shall be 

increased or decreased by applying a "Contract Price 

Adjustment Factor" calculated according to the formula and 

the conditions set out in the Contract Price Adjustment 

Schedule. 

Application of the 

Contract Price 

Adjustment 

Factor 

6.8.3 If price adjustment for variations in the cost of special 

materials is provided for in the Contract Data, it shall be 

made in the manner set out in the Contract Price Adjustment 

Schedule. 

Variation in cost 

of special 

materials 

6.8.4 If at any time within 28 days before the closing date for 

tenders or thereafter, any Act of Parliament, Ordinance, 

Regulation or By-law of any local or other statutory authority 

is amended and this results in additional, or reduced cost to 

the Contractor and/or reduces or increases the time for 

achieving Practical Completion in respect of carrying out the 

Contract (other than in terms of Clauses 6.8.2 and 6.8.3), 

such additional or reduced cost and time shall, after due 

consultation between the Employer and the Contractor, be 

decided  by the Employer's Agent and shall be added to or 

deducted from the Contract Price and time for Practical 

Completion, and the Employer's Agent shall notify the 

Contractor accordingly, with a copy to the Employer. 

Subsequent 

changes in 

legislation 

6.9 Vesting of Plant and materials  

6.9.1 All Plant and materials: Vesting of Plant 

and materials 
6.9.1.1 Brought on to the Site by or on behalf of the Contractor, 

or 
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6.9.1.2 Fabricated, or stored at places other than the Site, and 

agreed, in writing, by the Employer and the Contractor to 

be governed by this Clause, 

shall, on delivery to the Site or, in the case of Plant and 

materials not on the Site, on the conclusion of the said 

written agreement, be deemed to have become the 

Employer’s property and to have been delivered to the 

Contractor to be held by the Contractor on behalf of the 

Employer. 

 

 

6.9.2 The expression "materials'” used in this Clause shall include 

all construction materials, commodities, substances, 

fixtures, equipment and appliances all of which are to be 

incorporated in the Works. 

Definition of 

"materials" 

6.9.3 The Contractor shall hold, or cause to be held, on behalf of 

the Employer as owner, and be responsible for the care of 

all the Plant and materials referred to in Clause 6.9.1 and 

shall, in the case of Plant and materials referred to in Clause 

6.9.1.2, take such steps as the Employer's Agent shall order 

to identify the Plant and materials as being the property of 

the Employer. 

Identification of 

Plant and 

materials 

6.9.4 The Contractor shall not remove from the Site any such 

Plant and materials which are on the Site, or which are 

brought there from such place of fabrication or storage, and 

shall use all such Plant and materials exclusively for 

incorporation in the Permanent Works. 

Prohibition on 

removal of Plant 

and materials 

6.9.5 The operation of this Clause shall not imply any approval by 

the Employer's Agent of Plant and materials, nor shall it 

prevent the rejection of any such Plant and materials at any 

time by the Employer's Agent.  

No approval by 

vesting 

6.10 Payments  

6.10.1 With regard to all amounts that become due to the 

Contractor in respect of the matters set out in Clauses 

Interim payments 
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6.10.1.1, 6.10.1.2, 6.10.1.3, 6.10.1.4, and 6.10.1.5 below, the 

Contractor shall deliver to the Employer's Agent a monthly 

statement for payment of all amounts  considered to be due 

to the Contractor (in such form and on such date as may be 

agreed between the Contractor and the Employer's Agent, or 

failing agreement, as the Employer's Agent may require) and 

the Employer's Agent shall, by signed payment certificates 

issued to the Employer and the Contractor, certify the 

amount the Employer’s Agent considers to be due to the 

Contractor, taking into account the following:  

6.10.1.1 The estimated value of the Permanent Works carried out 

and calculated in terms of the Contract up to the date of 

the Contractor’s said statement; 

 

6.10.1.2 The amount for any Temporary Works, or other special 

items for which separate amounts are provided in the 

Pricing Data;  

 

6.10.1.3 Any other additional amounts which are due to the 

Contractor or the Employer; 

 

6.10.1.4 Adjustment under Clause 6.8;  

6.10.1.5 The value up to the percentage limit stated in the 

Contract Data of Plant and materials referred to in 

Clause 6.9.1 not yet supplied to Site or not yet built into 

the Permanent Works;  

 

provided that the Contractor has produced documentary 

evidence of ownership of such Plant and/or materials and 

has delivered to the Employer an indemnity, approved in 

writing by the Employer, against any claim to or in respect 

of such Plant and/or materials by reason of the Contractor’s 

sequestration or liquidation, or of any defect in the 

Contractor’s title to the Plant and/or materials. 

Alternatively, should the Employer so request, the 

Contractor shall provide a payment guarantee in the form of 
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a material and/or Plant on site Bond as security for the 

value stated in the Contract Data.   

6.10.1.6 A deduction of the amount of all previous payment 

certificates; 

 

6.10.1.7 A deduction for penalties imposed in terms of Clause 

5.13; and  

 

6.10.1.8 Any sales tax or value added tax which the law requires 

the Employer to pay to the Contractor. 

 

6.10.2 The Contractor shall deliver with it’s statement, pursuant to 

Clause 6.10.1.5, copies of invoices or receipts in respect of 

the purchase and delivery of the materials for which the 

Contractor claims payment. The valuation of such materials 

shall be based on the purchase price and delivery cost 

reflected by the relevant invoices or receipts, exclusive of 

discounts to the Contractor and duties payable on such 

materials by the Contractor; 

Valuation of 

material brought 

onto Site 

provided that, if the materials have been produced by the 

Contractor , or if the valuation of such materials is not 

consistent with the relevant rates and/or prices set out in 

the Pricing Data, the Employer's Agent shall have the right 

to base the valuation and payment for such materials either 

on rates and/or prices consistent with the rates and/or 

prices set out in the Pricing Data, or on current market 

prices. 

 

6.10.3 Payment of the amounts referred to in Clauses 6.10.1.1, 

6.10.1.2, 6.10.1.3, and 6.10.1.4 shall be subject to a retention 

by the Employer of an amount (called the “retention 

money”), being the percentage retention, of the selected 

security stated in the Contract Data, of the said amounts due 

to the Contractor, until the retention money reaches the 

"Limit of retention money" stated in the Contract Data.  

Retention money 
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6.10.4 The Employer's Agent shall deliver to the Employer and the 

Contractor the payment certificate referred to in Clause 

6.10.1 within 7 days of the receipt by the Employer's Agent 

of the Contractor’s said statement. Any dissatisfaction in 

respect of such payment certificate shall be dealt with in 

terms of Clause 10.2. The Employer shall pay the amount 

due to the Contractor within 28 days of receipt by the 

Employer of the payment certificate signed by the 

Employer's Agent. Payment shall be subject to the 

Contractor submitting a tax invoice, if required by law, to the 

Employer for the amount due. For the purposes of 

certification and payment the provisions of Clause 5.1.1 shall 

not apply.  

Delivery, 

dissatisfaction 

with and 

payment of 

payment 

certificate 

6.10.5 When a Defects Liability Period is specified, one half of the 

retention money shall become due and shall be paid to the 

Contractor when the Employer's Agent has issued a 

Certificate of Completion in terms of Clause 5.14.4. The 

other half shall become due and shall be paid to the 

Contractor within 14 days of the expiration of the Defects 

Liability Period, which may be extended in terms of Clauses 

5.14.4 or 7.8.1, if necessary;  

Payment of 

retention money 

provided that:  

6.10.5.1 If the Defects Liability Period is extended in terms of 

Clauses 5.14.4 or 7.8.1 or if at the expiration of the 

original Defects Liability Period, any works ordered 

during such period in terms of Clauses 7.7.and 7.8. still 

remains to be carried out by the Contractor, the 

Employer shall be entitled to withhold payment until the 

completion of the work concerned, of so much of the 

second half of the retention money as shall represent 

the cost of such work; 

 

6.10.5.2 In the event of different Defects Liability Periods having 

become applicable to different parts of the Works 
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pursuant to Clause 5.14, the expression "retention 

money" shall mean such proportion of the total retention 

money as is applicable to each completed part of the 

Works; and 

6.10.5.3 If a Defects Liability Period is not specified, the whole 

amount of the retention money shall become due and 

shall be paid to the Contractor when the Contractor has 

become entitled, in terms of Clause 5.16.1, to receive a 

Final Approval Certificate. 

 

6.10.6 In respect of any amount payable to the Contractor in terms 

of the Contract: 

Set-off and 

delayed 

payments 

6.10.6.1 The Employer may deduct from such payment any 

amount to which the Employer is entitled in terms of this 

Contract, or by law to set off against such payment, and 

shall state, in a written notice to the Contractor, the 

reasons for such deductions, and  

 

In the event of failure by the Employer to make the 

payment by the due date, the Employer shall pay to the 

Contractor interest, at the prime overdraft rate charged 

by the Contractor’s Bank, compounded monthly, on all 

overdue payments from the date on which the same 

should have been paid to the date when payment is 

effected, without prejudice to the Contractor's other 

rights under this Contract or by law. 

 

6.10.7 Other than for the payment certificates issued in accordance 

with Clauses 6.10.8 and 6.10.9, the Employer's Agent may in 

any interim payment certificate make any correction or 

modification of any previous interim payment certificate 

issued.  

Corrections to 

payment 

certificates 

6.10.8 Within 14 days of the date of the Certificate of Completion, 

the Contractor shall deliver to the Employer's Agent a 

completion statement showing the value of work done in 

Contractor's 

completion 

statement 
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respect of which a Certificate of Completion has been issued 

and shall supply such further information as the Employer's 

Agent may reasonably require. The Contractor shall not be 

entitled to any payment in respect of any matter which has 

not been included in such completion statement save as 

provided for in Clauses 5.14, 7.7 and 7.8 in respect of work 

carried out during the Defects Liability Period and/or 

Clauses 10.3 to 10.11 in respect of any dispute. The 

Employer's Agent shall deliver to the Employer and the 

Contractor the payment certificate in respect of the 

completion referred to above within 14 days of the receipt 

by the Employer's Agent of the Contractor’s said statement, 

and the Employer shall pay the amount due to the Contractor 

within 28 days after receipt by the Employer of the payment 

certificate signed by the Employer's Agent. 

6.10.9 Within 14 days of the date of final approval as stated in the 

Final Approval Certificate, the Contractor shall deliver to the 

Employer's Agent a final statement claiming final settlement 

of all moneys due to the Contractor (save in respect of 

matters in dispute, in terms of Clauses 10.3 to 10.11, and not 

yet resolved). The Employer's Agent shall within 14 days 

issue to the Employer and the Contractor a Final Payment 

Certificate, the amount of which shall be paid to the 

Contractor within 28 days of the date of such certificate, 

after which no further payments shall be due to the 

Contractor (save in respect of matters in dispute, in terms of 

Clauses 10.3 to 10.11 and not yet resolved). 

Final Payment 

Certificate 
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7. QUALITY AND RELATED MATTERS  

7.1 Quality of Construction Equipment  

7.1.1 The nature and quality of all Construction Equipment to be 

provided by the Contractor for carrying out of the Works and to 

remedy defects shall be such that it meets the requirements 

and scope of the Works.  The Construction Equipment shall be 

in good working order and, in particular, shall be appropriate to 

the purpose for which it is to be used. The Contractor shall 

provide and maintain sufficient Construction Equipment to 

meet all the requirements.  When so instructed, in writing, by 

the Employer's Agent, the Contractor shall remove from the site 

all unsuitable Construction Equipment.  

Quality of 

Construction 

Equipment 

7.2 Quality of Plant, workmanship and materials  

7.2.1 All Plant to be supplied shall be manufactured, all 

workmanship shall be carried out and all materials shall be of 

the respective kinds specified in the Contract and in the 

Employer's Agent’s instructions. Where requirements are not 

set out in the Contract or in the instructions given by the 

Employer’s Agent, the Plant, workmanship and materials of the 

respective kinds shall be suitable for the purpose intended.  

Quality of Plant, 

workmanship 

and materials 

7.3 Access to the Works  

7.3.1 The Employer, the Employer's Agent and any person or party 

authorised by either of them shall be given access, during 

working hours, to the Works and to the Site and to all 

workshops and places where work is being prepared, or where 

Plant, materials, manufactured articles and machinery are 

being manufactured or obtained for the Works, to inspect, 

examine and test such Plant, materials and workmanship and 

to verify that progress is in accordance with the accepted 

programme. The Contractor shall provide any necessary facility 

for and assistance in obtaining the right to such access. 

Access to the 

Works 

7.4 Samples and testing  
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7.4.1 The Contractor shall, as set out in the Contract, or as instructed 

by the Employer's Agent, provide at the Contractor’s own 

expense samples of materials intended to be incorporated into 

the Works. 

Samples of 

materials 

7.4.2 The Contractor shall, as set out in the Contract, or as instructed 

by the Employer's Agent, take and deliver to the Employer's 

Agent test specimens from portions of the Works already 

constructed, and make good any resultant damage to such 

Works. 

Test specimens 

from the Works 

7.4.3 The Contractor shall, as set out in the Contract, or as instructed 

by the Employer's Agent, carry out tests on Plant and samples 

of materials intended to be incorporated into the Works and on 

any test specimens from portions of the Works.  

Tests 

The Contractor shall provide all necessary assistance, labour, 

materials, electricity, fuel, testing equipment and instruments 

for the purpose of such tests to be performed by the Contractor 

or, if set out in the Contract, or if instructed by the Employer's 

Agent, for the purposes of tests to be performed by others.   

 

7.4.4 The following provisions shall apply in respect of the cost of 

the Contractor’s services in terms of Clauses 7.4.2 and 7.4.3: 

Cost of test 

specimens and 

tests 

7.4.4.1 The Contractor’s rates and/or prices shall include for all 

services as are required to be rendered by the Contractor, 

provided that the tests have been set out in the Contract in 

sufficient detail for the Contractor to make allowance for 

them, and 

 

7.4.4.2 The Contractor shall be paid the additional cost of any 

services not covered by Clause 7.4.4.1; 

 

provided that, if any test shall establish that the Plant, 

workmanship or the materials used did not comply with the 

requirements of the Contract, the Contractor shall not be paid 

any amount in respect of the services concerned whether or 
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not payment would otherwise have been due in terms of 

Clauses 7.4.4.1 or 7.4.4.2. 

7.4.5 The Employer's Agent and the Contractor shall deliver to each 

other, as and when testing has been carried out, accurate and 

complete copies of all reports on tests carried out by or on 

behalf of either party, save to the extent that any such reports 

are prepared specifically for the purpose of proceedings in 

terms of Clauses 10.3 to 10.11. 

Exchange of 

reports on tests 

7.5 Examination of the Works  

7.5.1 No part of the Works or excavations shall be covered up or 

concealed without the consent of the Employer's Agent, and 

the Contractor shall afford full opportunity for the Employer's 

Agent to examine and measure the Works and to inspect the 

excavations before any Permanent Works are placed thereon. 

Examination of 

work before 

covering up 

7.5.2 No Plant shall be delivered to Site until such Plant has passed 

testing in accordance with Clause 7.4.3 and the subsequent 

written authorisation by the Employer's Agent for delivery to 

Site has been issued.  

Delivery of 

Plant to Site 

7.5.3 The Contractor shall, as set out in the Contract, or as instructed 

by the Employer’s Agent, give adequate written notice to the 

Employer's Agent whenever Plant, or any part of the Works, or 

excavations are ready or almost ready for testing, or inspection, 

and the Employer's Agent shall visit the site, as soon as 

practicable, for the purpose of testing such Plant or examining 

such work or excavations unless the Employer’s Agent 

considers it unnecessary and gives notice, in writing, to the 

Contractor accordingly (in which event it shall be taken that the 

consent required in terms of this Clause has been given). 

Notice to be 

given when 

ready for testing 

Any delay resulting from attendance of the Employer's Agent 

beyond that provided in the accepted programme shall entitle 

the Contractor to make a claim in accordance with Clause 10.1 

in respect of the delay to the Due Practical Completion Date 

and/or to proven additional cost.  

 



 

 55

7.5.4 Any delay caused by the Employer to the date of delivery of 

Plant beyond the date provided in the accepted programme or 

as set out in the Scope of Work shall entitle the Contractor to 

make a claim in accordance with Clause 10.1 in respect of the 

delay to the Due Practical Completion Date and/or to proven 

additional cost.  

Delay caused by 

Employer in 

delivery of Plant 

7.5.5 The Contractor shall, when instructed by the Employer's Agent, 

uncover any part or parts of the Works, or make openings in or 

through the same, and restore such part or parts in accordance 

with the requirements of the Contract or as may have been 

instructed by the Employer’s Agent . If any such part or parts 

have been covered up or concealed after compliance with the 

requirements of Clauses 7.5.1 and 7.5.3 and are found to have 

been carried out in accordance with the requirements of the 

Contract, or as may have been instructed by the Employer’s 

Agent, the Contractor shall be entitled to make a claim in 

accordance with Clause 10.1 in respect of any delay to the Due 

Practical Completion Date and/or to proven additional cost. In 

all other instances, the cost shall be borne by the Contractor 

and no extension of time shall be applicable. 

Uncovering and 

making 

openings 

7.6 Defective Plant, materials and work  

7.6.1 The Employer's Agent may, from time to time, during the 

progress of the Works, instruct the Contractor, in writing, to 

remedy defects that fail to comply with the Contract and retest 

any Plant that failed to pass the tests in accordance with 

Clause 7.4.3, within such time or times as specified in the 

instruction, all at the cost of the Contractor. 

 Remedying 

defects and 

retesting of 

Plant 

7.6.2 If, following retesting, the Plant again fails to meet the 

requirements of the Contract the Employer's Agent shall be 

entitled to: 

Consequences 

of failure of 

retesting of 

Plant 

7.6.2.1 Instruct, in writing, further remedying of defects and 

retesting of such Plant at such time or times as specified 

in the instruction, all at the cost of the Contractor, 
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7.6.2.2 Subject to the Employer's written consent, accept such 

Plant subject to a reduction in the Contract Price as 

provided for in the Contract, or as may be agreed by the 

Employer and the Contractor, or 

 

7.6.2.3 Reject the Plant if the results of the tests show that the 

Plant is not in accordance with the Contract.  

 

7.6.3 The Employer's Agent may, from time to time, during the 

progress of the Works, instruct, in writing, within such time or 

times as specified in the instruction for: 

Removal of 

improper work 

and materials 

7.6.3.1 The removal and replacement from the Site of any 

materials which are not in accordance with the Contract,  

or as instructed by the Employer’s Agent, and 

 

7.6.3.2 The removal and proper reconstruction (notwithstanding 

any previous test thereof or interim payment therefor) of 

any work which, in respect of materials or workmanship, is 

not in accordance with the Contract,  or as instructed by 

the Employer’s Agent. 

 

7.6.4 In case of failure on the part of the Contractor to carry out any 

of the instructions referred to in Clauses 7.6.1 and 7.6.3 within 

the time period stated by the Employer's Agent in such 

instruction, the Employer shall be entitled to employ and pay 

others to give effect to the instruction. All proven costs 

consequent thereon or incidental thereto, in excess of what 

would have been payable to the Contractor if the Contractor 

had carried out such instruction, shall be borne by the 

Contractor and shall be recoverable by the Employer from the 

Contractor.  

Default of the 

Contractor to 

comply with 

Employer's 

Agent's 

instructions 

7.7 Search for defects  

7.7.1 The Contractor shall, pursuant to an instruction, in writing, 

from the Employer's Agent, while carrying out the Works or 

during the Defects Liability Period, if any, search for the cause 

of any defect. If such defect is one for which the Contractor is 

not liable, the cost of the work carried out by the Contractor in 

Contractor to 

search for 

defects 
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searching for the cause of the defect shall be paid to the 

Contractor. If such defect is one for which the Contractor is 

liable, the cost of such work shall be borne by the Contractor. 

7.8 Defects  

7.8.1 With the intention that the Permanent Works shall be at, or as 

soon as practicable after the expiration of the Defects Liability 

Period, in the condition (fair wear and tear excepted) required 

in accordance with the Contract, the Contractor shall, during 

the Defects Liability Period, carry out all such repair, 

reconstruction, rectification and making good of defects, 

shrinkages, settlements or other faults as may be instructed, 

in writing, by the Employer's Agent. 

Remedying 

defects in 

Defects Liability 

Period 

All remedial work referred to above shall be carried out in 

accordance with the Contract and shall be completed during 

the Defects Liability Period or, if necessary, within such time 

thereafter as the Employer's Agent shall, in writing, allow, if the 

reason for which the work is being completed later is not 

attributable to any neglect, fault or failure to perform by the 

Contractor.  

 

If this work is delayed by the Contractor’s own fault or failure 

to perform, the Defects Liability Period in respect of any 

remedial work shall be extended by the additional time taken 

by the Contractor to complete this work. 

 

7.8.2 All such remedial work shall be carried out by the Contractor, Cost of remedial 

work 

7.8.2.1 At the Contractor’s own expense, if the remedial work is 

due to Plant, or the use of materials or workmanship not in 

accordance with the Contract, or the Employer’s Agent’s 

instruction; or is attributable to any neglect, fault or failure 

to perform on the part of the Contractor,  

 

7.8.2.2 However, where such remedial work is due to any other 

cause, such work, if carried out by the Contractor, shall be 
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valued and payment shall be made in accordance with 

Clause 6.4.  

7.8.3 If, within 28 days of receipt of an instruction, in writing, from 

the Employer's Agent, the Contractor fails to complete any 

remedial work instructed by the Employer's Agent, the 

Employer shall be entitled to carry out such work  or have it 

carried out by others, and: 

Remedy on 

Contractor's 

failure to carry 

out required 

work 

7.8.3.1 Where such work would have been carried out by the 

Contractor at the Contractor’s own expense, the Employer 

shall be entitled to recover from the Contractor the cost 

thereof, and 

 

7.8.3.2 Where the cost of such work, had it been carried out by the 

Contractor, would have been assessed and paid for as 

specified in Clause 7.8.2.2, the Employer shall be entitled 

to recover from the Contractor the amount by which the 

actual cost exceeds the cost which would have been paid 

to the Contractor. 

 

7.9 Urgent remedial work or repairs  

7.9.1 If, by reason of any accident or failure, or other event at, on, or 

in connection with the Works or any part thereof, either while 

carrying out the Works, or during the Defects Liability Period, 

if any, any remedial work or repairs becomes urgent or 

necessary for the safety and protection of the Works, or 

persons, or property, and the Contractor is not available or is 

unable to carry out such work, the Employer may carry out  the 

remedial work or repairs or have it carried out by others. 

Urgent remedial 

work or repairs 

The Employer's Agent shall, before, or as soon as practicable 

after the occurrence of any such emergency, notify the 

Contractor thereof, in writing.  

 

If the work carried out by the Employer is work which the 

Contractor was liable to carry out at his own expense in terms 

of the Contract, any cost incurred by the Employer in so doing 
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shall be determined by the Employer's Agent and the Employer 

shall be entitled to recover such amount from the Contractor.  
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8. RISKS AND RELATED MATTERS  

8.1 Protection of the Works  

8.1.1 The Contractor shall protect the Works properly and shall 

arrange operations so that they pose no danger and cause 

the least possible inconvenience to the public and/or to 

vehicular and pedestrian traffic. For this purpose, the 

Contractor shall provide and maintain sufficient Temporary 

Works, road signs, lights, barricades, fencing and guarding 

as may be necessary, or required by any act, regulation, or 

statutory authority. 
8.1.2  

Protection of the 

Works 

8.1.2 All operations necessary for carrying out the Works shall, as 

far as compliance with the requirements of the Contract 

permits, be performed in such a manner so as not to cause 

unnecessary noise or pollution, or to interfere unnecessarily 

or improperly with, or encroach upon the use of public 

services, or access to, use and occupation of public or private 

roads and footpaths or properties, whether in the possession 

of the Employer or of any other person.  

 

8.1.3  

Pollution 

prevention and 

interferences 

8.1.3 The Contractor shall use every reasonable means to prevent 

any of the roads, bridges, or other associated infrastructure 

leading to or in the vicinity of the Site, from being subjected 

to damage by excessive loads, or disruption due to excessive 

traffic, caused by the transport arrangements of the 

Contractor. 

Excessive loads 

and traffic 

8.1.4 It shall be taken that the Contractor has allowed in the rates 

and/or prices for all obligations in terms of this Clause, except 

insofar as provision is made in the Pricing Data for payment 

in respect of specific items pertaining to these obligations. 

Prices for 

protection of the 

Works 

8.2 Care of the Works  

8.2.1 From the date on which the Site handed over to the 

Contractor to the date of the issue of a Certificate of Practical 

Completion, the Contractor shall take full responsibility for 

Care of the Works 
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the care of the Works, and of all Plant and/or materials on 

the Site, intended for incorporation into the Works; 

provided that, if, in terms of Clause 5.14.7, the Employer's 

Agent shall issue a Certificate of Practical Completion in 

respect of any part of the Works, the Contractor shall cease 

to be responsible for the care of such part and responsibility 

therefor shall pass to the Employer. 

 

8.2.2 If there is any damage to the Works, or any part thereof, or to 

the said Plant or materials, or physical loss occurs: 

Damage or 

physical loss 

8.2.2.1 From any cause whatsoever (other than the Employer’s 

risks listed in Clause 8.3.1) while the Contractor is 

responsible for the care thereof, the Contractor shall, at 

the Contractor’s own cost, repair and make good the same 

so that, at the issue of the Certificate of Completion, the 

Works, or the portions of the Works to which the 

Certificate of Completion relates, shall be in good order 

and condition, and in conformity with the Contract. 

 

8.2.2.2 Arising from any of the Employer’s risks, referred to in 

Clause 8.3.1, the Contractor shall, when instructed in 

writing by the Employer's Agent, repair and make good the 

same.  The cost of such work shall be valued and paid in 

accordance with Clause 6.4. 

 

8.2.2.3 Caused by the Contractor in the course of operations 

carried out for the purpose of complying with the 

Contractor’s obligations under Clause 7.8, or in respect of 

work to be completed in terms of Clause 5.14.4, the 

Contractor shall be liable for such damage or loss. 

 

8.3 Employer’s risks  



 

 62

8.3.1 The Employer’s risks are risks of damage or physical loss or 

any other loss caused by or arising directly or indirectly as a 

result or consequence of: 

Employer’s risks 

8.3.1.1 War, invasion, act of foreign enemies, hostilities, or warlike 

operations (whether war or civil war be declared or not) or 

imposition of economic sanctions between governments, 

 

8.3.1.2 A State of Emergency, State of Disaster, or any other 

declaration by the Government that prevents the Contractor 

from performing its obligations in terms of the Contract, 

 

8.3.1.3 Insurrection, rebellion, revolution, acts of terrorism or civil 

war, 

 

8.3.1.4 Mutiny, military uprising, military or usurped power, martial 

law or state of siege, or any other event or cause, which 

determines the proclamation or maintenance of martial law 

or state of siege,  

 

8.3.1.5 Strike, riot, commotion, disorder, violent demonstrations, 

sabotage, or any form of civil disobedience or disturbance 

(whether lawful or not) which is not attributable to any 

action or inaction of the employees or subcontractors of the 

Contractor.  

 

8.3.1.6 The confiscation, commandeering, nationalisation, 

requisition or destruction of or damage to property by an 

order of government, or any public or local authority,   

 

8.3.1.7 Disconnection of electricity supply not covered by the 

agreement with the supply authority, 

 

8.3.1.8 Epidemic, pandemic, famine or plague,  

8.3.1.9 Meteorites or natural disasters,  

8.3.1.10 Pressure waves or impacts or explosions,  

8.3.1.11 Ionising radiation or radioactive fallout or contamination by 

radioactivity from any nuclear fuel, or from any nuclear 
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waste from the combustion of nuclear fuels or 

contamination from any other hazardous substance, 

8.3.1.12 The use of or occupation by the Employer or its employees 

or agents or other contractors (not employed by the 

Contractor) of any part of the Works, 

 

8.3.1.13 The design, specification or instruction of the Employer's 

Agent, Employer or any of their employees or agents, or 

defects in the materials supplied by the Employer for 

incorporation in the Works, and/or 

 

8.3.1.14 The fact that the value of materials, as supplied by the 

Employer for incorporation in the Works, exceeds the value 

thereof as specified by, or on behalf of the Employer, at the 

time of delivery thereof by the Employer. 

 

8.3.2 If, in carrying out the Works, any of Employer’s  Risks causes 

the Contractor to suffer any delay in achieving Practical 

Completion and/or brings about proven additional costs, the 

Contractor shall be entitled to make a claim in accordance with 

Clause 10.1. 

Claim for 

Employer’s risks 

8.4 Indemnifications  

8.4.1 The Contractor: Injury to persons 

and damage to 

property 

8.4.1.1 Indemnifies the Employer against any liability in respect of 

damage to, or physical loss of the property of any person, 

or injury to or death of any person, and 

 

8.4.1.2 Shall be liable to the Employer for damage to or physical 

loss of all property of the Employer that is not part of the 

Works, nor of the Site, 

 

Arising directly from carrying out the Works; provided that 

nothing herein contained shall render the Contractor liable 

in respect of: 
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8.4.1.3 The permanent use or occupation of land by reason of the 

Works or any part thereof, 

 

8.4.1.4 The right of the Employer to construct the Works, or any 

part thereof, over, under, in or through any land, 

 

8.4.1.5 Any nuisance, disturbance or interference arising 

necessarily by reason of the construction of the Works, 

 

8.4.1.6 Interference, whether temporary or permanent, with any 

servitude, or any other right, which is the unavoidable 

result of the construction of the Works in accordance with 

the Contract,  

 

8.4.1.7 Injuries or damage to persons or property resulting from 

any act, omission or neglect of the Employer, its agents, 

employees or other contractors (not being employed by 

the Contractor), or 

 

8.4.1.8 Any agreement by the Employer to pay any sum by way of 

indemnity, or otherwise, unless liability for such payment 

would have existed in the absence of such agreement. 

 

8.4.2 The Employer indemnifies the Contractor against all liability 

in respect of the matters referred to in the proviso to Clause 

8.4.1. 

Indemnity by 

Employer 

8.4.3 The Contractor indemnifies the Employer against any liability 

arising out of the Contractor’s non-compliance in terms of 

Clause 8.1 

 

8.5 Reporting accidents  

8.5.1 In addition to any statutory obligations, the Contractor shall, 

as soon as practicable, report to the Employer's Agent every 

occurrence on the Works, or the Site, which causes damage 

to property, or injury or death to persons. 
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If required by the Employer's Agent, the Contractor shall 

submit a written report to the Employer's Agent within 48 

hours of such requirement, setting out full details of the 

occurrence. The Employer's Agent shall have the right to 

make any enquiries, either on the Site or elsewhere, as to the 

cause and results of any such occurrence and the Contractor 

shall make available to the Employer's Agent the necessary 

facilities for carrying out such enquiries. 

 

8.6 Insurances  

8.6.1 Except if provided otherwise in the Contract Data, the 

Contractor, without limiting his obligations in terms of the 

Contract, shall as part of the documentation required before 

commencing with the Works in accordance with Clause 5.3.1, 

at the Contractor’s own cost, effect and maintain the 

following insurances in the joint names of the Employer and 

the Contractor:  

Insurances to be 

effected 

8.6.1.1 Insurance of the Works, Plant intended for incorporation 

in the Works, and of all materials on the Site intended for 

incorporation in the Works against damage or physical 

loss arising from whatever cause (except the causes set 

out in Clause 8.3.1), for the period for which the 

Contractor is responsible for the Works in terms of 

Clause 8.2.1, and for a sum insured which shall be the 

aggregate of: 

 

8.6.1.1.1 The Contract Price,  

8.6.1.1.2 The amount stated in the Contract Data to cover the 

value of Plant and materials supplied by the 

Employer for incorporation in the Works and not 

included in the Contract Price, and 

 

8.6.1.1.3 The amount stated in the Contract Data to cover 

professional fees, not included in the Contract Price, 
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payable in respect of the repair or reinstatement of 

damage to the Works or said movables. 

8.6.1.2 A Coupon Policy for Special Risks Insurance issued by 

SASRIA unless otherwise stated in the Contract Data. 

 

8.6.1.3 Liability insurance that covers the Employer as well as 

the Contractor against their respective liability for the 

death of, or injury to any person, or loss of, or damage to 

any property (other than property while it is insured in 

terms of Clause 8.6.1.1) arising from or in the course of 

the fulfilment of the Contract, from the Commencement 

Date to the date of the end of the Defects Liability 

Period, if any, or otherwise to the issue of the Certificate 

of Completion for a limit of indemnity stated in the 

Contract Data; 

 

provided that the insurance shall include a cross-liability 

clause such that the insurance shall apply to the 

Contractor and to the Employer as separate insured 

parties. 

 

8.6.1.4 If ground support insurance is stipulated in the Contract 

Data, or the Contractor's design or method of 

construction for carrying out the Works involves the risk 

of removal of, or interference with support to adjoining 

properties including land or structures, or any structures 

to be altered or added to, the Contractor shall effect and 

maintain insurance against the death or injury to 

persons, or damage to such property consequent on such 

removal or interference with support, until such portion 

of the Works has been completed.  

 

8.6.1.5 Such other additional or varied insurances as are stated 

in the Contract Data. 
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8.6.2 The Contractor shall be liable for the payment of the 

deductibles in respect of each claim settlement in terms of 

the policies effected by the Contractor. 

Liability of 

deductibles 

8.6.3 In respect of subcontractors, the Contractor shall  comply with 

the provisions of the requirements relating to insurance by 

ensuring that the subcontractors have effected such 

insurance. 

Requirements 

relating to 

subcontractors 

8.6.4 Save as otherwise provided in the Contract, nothing herein 

contained shall oblige the Contractor to effect any insurance 

which is not generally obtainable from a registered insurer in 

South Africa. 

Contractor to 

effect insurances 

obtainable 

8.6.5 Save as otherwise provided in the Contract Data, the 

insurances referred to in Clause 8.6.1 shall be effected with 

an insurance company registered in South Africa and the 

terms thereof shall be subject to approval by the Employer, 

which approval shall not be unreasonably withheld. 

Employer to 

approve insurance 

policy 

8.6.6 The Contractor shall deliver, to the Employer's Agent, the 

policies by which the insurances are effected and proof of the 

due payment of all premiums and of the continuity of the 

policies for the required period thereunder. 

Contractor to 

produce proof of 

payment 

8.6.7 If the Contractor fails to effect and keep in force any of the 

insurances referred to in Clause 8.6.1, the Employer may 

effect and keep in force such insurance and pay such 

premium or premiums as may be necessary for that purpose, 

and the Employer shall be entitled to recover such amounts 

paid from the Contractor.  

Remedy on 

Contractor's 

failure to insure 
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9. TERMINATION OF CONTRACT  

9.1 Termination of Contract  

9.1.1 If during the currency of the Contract any of the excepted 

risks set out in Clause 8.3.1.1 occur in any part of the world, 

and if such event shall materially affect the carrying out of the 

Works, or cost of the Works, the Contractor shall, unless and 

until the Contract is terminated in terms of this Clause, 

endeavour to complete the Works to the best of the 

Contractor’s ability; 

Termination due to 

external events 

provided that the Employer shall be entitled, at any time after 

any such event, to terminate the Contract by giving written 

notice to the Contractor and, upon such notice being given, 

the Contract shall (save as to the rights of the parties under 

this Clause) terminate forthwith, but without prejudice to the 

rights of either party in respect of any prior breach thereof. 

 

9.1.2 If during the currency of the Contract any of the excepted 

risks set out in Clauses 8.3.1.2 to and including Clause 8.3.1.6 

occur, and if any such event beyond the control of the 

Contractor shall materially affect carrying out of the Works, 

or cost of the Works, or the supply of labour or materials, or 

physically interfere with access to the Site, or constitute a 

material risk to persons or property associated with the 

Contract, the Contractor shall, unless and until the Contract 

is terminated in terms of this Clause, endeavour to complete 

the Works to the best of the Contractor’s ability; 

Termination due to 

internal events 

provided that:  

9.1.2.1 Either the Employer or the Contractor shall, if such state 

of affairs continues for a period of at least 28 consecutive 

days, or for two or more periods aggregating not less than 

56 days in any period of six months (with both time periods 

excluding special non-working days), be entitled to 

terminate the Contract by written notice to the other party 
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and, upon such notice being given, the Contract shall 

(save as to the rights of the parties under this Clause) 

terminate forthwith, but without prejudice to the rights of 

either party in respect of any prior breach thereof; or 

9.1.2.2 If the Employer shall undertake, in writing, to bear any 

resultant additional costs involved in continuing the 

Works, the Contractor shall not exercise the right to 

terminate the Contract. 

 

9.1.3 Where the Contract is for alterations and/or additions to an 

existing structure and such existing structure is substantially 

destroyed, the Employer may terminate the Contract.  

Existing structure 

destroyed 

9.1.4 If the circumstances referred to in Clauses 9.1.1, 9.1.2 or 9.1.3 

apply, and until the Contract is terminated under the 

provisions of any of these Clauses, the Contractor shall be 

entitled to payment of any proven additional cost of, or 

incidental to, carrying out the Works which is specifically 

attributable to, or consequent upon, the circumstances 

defined in Clauses 9.1.1, 9.1.2 or 9.1.3; 

Additional costs 

provided that the Contractor shall, at least within 14 days 

after becoming aware of such additional cost, notify the 

Employer's Agent thereof, in writing. Should the Contractor 

fail to notify within the 14 day period all rights to recover any 

additional cost shall be forfeited. 

 

The Contractor shall, if instructed in writing by the Employer’s 

Agent, repair and make good any damage to the works and 

the cost of such work shall be valued and paid in accordance 

with the provisions of Clause 6.4. 

 

9.1.5 If the Contract is terminated on any account in terms of this 

Clause, the Contractor shall be paid by the Employer (in so 

far as such amounts or items have not already been covered 

by previous payments) for all measured work carried out prior 

Payment if 

Contract is 

terminated 
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to the date of termination, the amount (without retention), 

certified for payment in terms of the Contract and, in addition: 

9.1.5.1 The amounts payable in respect of any General Items for 

the work or services comprised therein that have been 

carried out or performed, and an appropriate proportion of 

the General Items, as certified by the Employer's Agent, 

for work or services that have been partially carried out or 

performed, 

 

9.1.5.2 The cost of Plant, materials or goods reasonably ordered 

for the Works which shall have been delivered to the 

Contractor, or of which the Contractor is legally liable to 

accept delivery (such Plant, materials or goods becoming 

the property of the Employer upon such payment to the 

Contractor), 

 

9.1.5.3 A sum to be certified by the Employer's Agent as being the 

amount of any expenditure reasonably incurred by the 

Contractor in the expectation of completing the whole of 

the Works, in so far as such expenditure shall not have 

been covered by the payments previously referred to in 

Clause 9.1.5, 

 

9.1.5.4 The expense of removal from the Site of Construction 

Equipment and Temporary Works as are on the Site at the 

date of termination, and 

 

9.1.5.5 Any additional sum to be certified for payment under the 

provisions of Clause 9.1.4. 

 

9.1.6 The provisions of this Clause shall, in the circumstances 

described in Clauses 9.1.1, 9.1.2 and 9.1.3, apply 

notwithstanding anything to the contrary contained 

elsewhere in the Contract. 

Over-riding 

provisions 
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9.2 Termination by Employer  

9.2.1 If:  Immediate 

termination by 

Employer 

9.2.1.1 The Contractor becomes bankrupt or insolvent, goes into 

liquidation, commits an act of insolvency, is placed under 

administration, compounds with its creditors, or carries 

on business under a business rescue practitioner for the 

benefit of its creditors, or if any act is done or event 

occurs which has a similar effect to any of these acts or 

events, or 

 

9.2.1.2 The Contractor makes a compromise with its creditors, 

or assigns in favour of its creditors, or agrees to carry out 

the Contract under the supervision of a committee 

representing its creditors, or if the Contractor 

subcontracts the whole of the Works, or if the Contractor 

assigns the Contract, without having first obtained the 

Employer’s written consent for any of these actions, or if 

execution is levied on the Contractor’s goods, or 

 

9.2.1.3 The Contractor, including its personnel, agents or 

subcontractors, gives or offers to give (directly or 

indirectly) to any person any bribe, gift, gratuity, 

commission or other thing of value, as an inducement or 

reward in order to obtain a benefit that falls outside the 

provisions of the Contract, or for any unlawful purpose, 

or 

 

9.2.1.4 The Contractor has furnished inaccurate information in 

the returnable documents completed at tender stage, 

and such information constitutes negligent or fraudulent 

misstatement of facts upon which the tender was based, 
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then the Employer may by written notice to the 

Contractor terminate the Contract. 

 

9.2.2 If: Contractor's 

failure to remedy 

performance 

9.2.2.1 After giving effect to Clause 3.2.2, the Employer's Agent 

 certifies, in writing, to the Employer and to the Contractor, 

 with specific reference to this Clause, that the Contractor: 

 

9.2.2.1.1 Has abandoned the Works or the Contractor 

otherwise demonstrates the intention not to perform 

in terms of the Contract, or 

 

9.2.2.1.2 Has failed, in terms of Clause 5.3.2, to submit 

documentation in time, or to submit acceptable 

documentation, or 

 

9.2.2.1.3 Has failed to commence the Works in terms of Clause 

5.3.1, or has suspended the progress of the Works 

(other than in terms of Clause 5.11.1) for 14 days after 

receiving from the Employer's Agent written notice to 

proceed, or 

 

9.2.2.1.4 Has failed to proceed with the Works in accordance 

with the accepted programme, or in the absence of an 

accepted programme, in the Employer's Agent's 

opinion, or 

 

9.2.2.1.5 Has failed to remove Plant or materials from the Site, 

or to demolish and redo work, within 14 days after 

receiving from the Employer's Agent written notice 

that the said Plant, materials or work have been 

condemned and rejected by the Employer's Agent in 

terms of the Contract, or 
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9.2.2.1.6 Is not carrying out the Works in accordance with the 

Contract, or is neglecting to carry out any  obligations 

under the Contract, 

 

9.2.2.1.7 Has failed to implement the Adjudication Board’s 

decision without delay in terms of Clause 10.5.4 

 

then the Employer may, by written notice to the Contractor 

(referring specifically to this Clause) give notice of its 

intention to terminate the Contract, and demand that the 

Contractor remedy the specified default, as certified by the 

Employer’s Agent in terms of Clause 9.2.2.1, within a stated 

time period of not less than 14 days. 

 

9.2.3 Should the Contractor fail to remedy the specified default 

described in the Employer’s notice of intention to terminate 

the Contract within the time period stated in such notice, 

then the Employer may by further written notice to the 

Contractor terminate the Contract. 

Employer’s 

entitlement to 

terminate 

9.2.4 If the Contract is terminated under either Clause 9.2.1 or 

Clause 9.2.3, the Employer shall instruct the Contractor to 

vacate the Site and hand it over to the Employer.  The 

Employer may then enter the Site and the Works and shall 

have the right to expel the Contractor therefrom without 

thereby affecting the rights and powers conferred on the 

Employer or the Employer's Agent by the Contract. 

Consequences of 

termination by 

Employer 

9.2.5 In such circumstances, the Contractor shall not be entitled to 

remain on the Site based on any right of retention until 

amounts due to the Contractor have been paid, and neither 

shall the Contractor be entitled to any further payments in 

terms of this Contract. 

Contractor to 

vacate site 

9.2.6 The Employer may complete the Works, or may employ other 

contractors to complete the Works, and the Employer, or such 

Completion of the 

Works by Employer 

or others 
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other contractors, may use for such completion as much of 

the Construction Equipment that is owned by the Contractor, 

any Temporary Works, and any materials brought onto the 

Site by the Contractor, as the Employer may be lawfully 

entitled to.   

9.2.7 Should the amounts paid by the Employer to complete the 

Works exceed the sum that would have been payable to the 

Contractor on due completion by the Contractor, the 

Contractor shall, upon demand, pay to the Employer the 

difference.  This sum shall be a debt due by the Contractor 

to the Employer and shall be recoverable accordingly; 

Payment to 

complete the 

Works 

provided that, should the Contractor on demand not pay the 

amount of such excess to the Employer, such sum may be 

deducted by the Employer from any sum due to, or that may 

become due to, the Contractor under this or any other contract 

between the Contractor and the Employer. 

 

9.2.8 Subject to applicable law, the Employer may sell any of the 

Construction Equipment that is owned by the Contractor, or 

any Temporary Works, or any unused materials, and apply 

the proceeds of sale towards payment of any sums that may 

be due or become due to the Employer by the Contractor 

under the Contract. 

Employer’s right to 

sell Construction 

Equipment, 

Temporary works 

and unused 

materials 

9.2.9 Upon such termination: Provisions of the 

Contract to remain 

9.2.9.1 All the provisions of the Contract, including this Clause, 

shall continue to apply for the purpose of: 

 

9.2.9.1.1 Resolving any claim or dispute, and  

9.2.9.1.2 Determining the amounts payable by either the 

Employer or by the Contractor to the other of them. 
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9.2.10 Subject to applicable law, in the event of the Contractor 

becoming bankrupt or insolvent, going into liquidation, being 

placed under administration or business rescue, or if any act 

is done or event occurs which has a similar effect to any of 

these acts or events, any notice or instruction referred to in 

this Clause shall be delivered to the curator, trustee, 

liquidator, administrator, business rescue practitioner, or the 

like, and the rights and obligations vested in, or binding on 

the Contractor, shall vest in or be binding on the estate under 

sequestration or liquidation, or the Contractor under 

administration or business rescue. 

Notices to 

curators/ 

trustees/ 

liquidators/ 

administrators/ 

business rescue 

practitioners 

9.2.11 The right to terminate may not be exercised by the Employer 

where the Employer is in material breach of the Contract. 

Limitation of right 

to terminate 

9.3 Termination by Contractor  

9.3.1 If: Immediate 

termination by 

Contractor 

9.3.1.1 The Employer becomes bankrupt or insolvent, goes into 

liquidation, commits an act of insolvency, is placed under 

administration, compounds with its creditors, or carries on 

business under a business rescue practitioner for the 

benefit of its creditors, or if any act is done or event occurs 

which has a similar effect to any of these acts or events, 

 

9.3.1.2 The Employer, including its personnel or agents, requests, 

demands or extorts (directly or indirectly) from the 

Contractor, or any of its employees, any bribe, gift, 

gratuity, commission or other thing of value, as an 

inducement or reward in order to obtain a benefit that falls 

outside the provisions of the Contract, or for any unlawful 

purpose, 

 

then the Contractor may by written notice to the Employer 

terminate the Contract. 
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9.3.2 If:  

9.3.2.1 The Contractor considers that the Employer has 

repudiated the Contract, or 

Employer’s and/or 

Employer’s 

Agent’s failure to 

perform 

9.3.2.2 The Employer demonstrates an objectively determinable 

intention not to perform in accordance with the Contract 

or be bound by the provisions thereof, or 

 

9.3.2.3 The Employer’s Agent has persisted in refusing, 

alternatively failing, to issue a payment certificate in 

terms of Clause 6.10.4, after being giving 14 days written 

notice by the Contractor to both the Employer’s Agent 

and the Employer (referring specifically to this Clause) to 

remedy the default, or 

 

9.3.2.4 The Employer has failed to pay the Contractor the 

amount due in terms of any payment certificate issued 

by the Employer's Agent, within the time of payment 

provided in the Contract, or  

 

9.3.2.5 The Employer has interfered with or obstructed the issue 

of any certificate, or  

 

9.3.2.6 The Employer has assigned the Contract without the 

written consent of the Contractor, 

 

9.3.2.7 The Employer has failed to implement the Adjudication 

Board’s decision without delay in terms of Clause 10.5.4 

 

then the Contractor may, by written notice to the Employer 

(referring specifically to this Clause) give notice of its 

intention to terminate the Contract, and demand that the 

Employer remedy the default described in Clauses 9.3.2.1 to 

9.3.2.6 inclusive, as applicable, within a stated time period of 

not less than 14 days. 
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9.3.3 Should the Employer fail to remedy the specified default 

described in the Contractor’s notice of intention to terminate 

the Contract within the time period stated in such notice, 

then the Contractor may by further written notice to the 

Employer (referring specifically to this Clause) terminate the 

Contract. 

Contractor’s 

entitlement to 

terminate 

9.3.4 Upon such termination:  

9.3.4.1 All the provisions of the Contract, including this 

Clause, shall continue to apply for the purpose of: 

Removal of items 

and payment to 

Contractor 

9.3.4.2 Resolving any claim or dispute, and  

9.3.4.3 Determining the amounts payable by either the 

Employer or the Contractor to the other of them; 

 

9.3.4.4 The ownership of Plant and unused materials brought 

onto the Site by the Contractor, and for which the 

Employer has not made any payment, shall revest to 

the Contractor and the Contractor shall, with all 

reasonable dispatch, remove from the Site such Plant, 

materials and all Construction Equipment and 

Temporary Works, without prejudice to the exercise of 

any lien the Contractor may have acquired over the 

Employer’s property; and 

 

9.3.4.5 The Employer shall be under the same obligations to 

the Contractor with regard to payment as if the 

Contract had been terminated under the provisions of 

Clause 9.1 but, in addition to the payment specified in 

Clause 9.1.5, the Employer shall pay to the Contractor 

the amount of any additional direct loss or damage to 

the Contractor arising out of or in connection with 

such termination. 
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9.3.5 Nothing in this Clause shall prejudice the right of the 

Contractor to exercise, either in lieu of or in addition to the 

rights and remedies specified in this Clause, any other rights 

or remedies to which the Contractor may be entitled under 

the Contract or common law. 

Other rights of the 

Contractor 

9.3.6 Subject to applicable law, in the event of the Employer 

becoming bankrupt or insolvent, going into liquidation, being 

placed under administration or business rescue, or if any act 

is done or event occurs which has a similar effect to any of 

these acts or events, any notice or instruction referred to in 

this Clause shall be delivered to the curator, trustee, 

liquidator, administrator, business rescue practitioner, or the 

like, and the rights and obligations vested in, or binding on 

the Employer, shall vest in or be binding on the estate under 

sequestration or liquidation, or the Employer under 

administration or business rescue. 

Notices to 

curators/ 

trustees/ 

liquidators/ 

administrators/ 

business rescue 

practitioners 

9.3.7 The right to terminate may not be exercised by the Contractor 

where the Contractor is in material breach of the Contract. 

Limitation of right 

to terminate 
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10 CLAIMS AND DISPUTES  

10.1 Contractor's claim  

10.1.1 The following provisions shall apply to any claim by the 

Contractor for an extension of time for the Practical 

Completion of the Permanent Works in term of Clause 5.12, 

or in terms of any Clause that refers to Clause 10.1 for 

additional payment or compensation: 

Contractor's claim 

10.1.1.1 The Contractor shall, within 28 days after the 

circumstance, event, act, or omission giving rise to such a 

claim has arisen, or occurred, deliver to the Employer’s 

Agent a written notice of its intention to claim, referring 

to this Clause and setting out: 

 

10.1.1.1.1 The particulars of the circumstance, event, act, or 

omission giving rise to the claim concerned, 

 

10.1.1.1.2 The provisions of the Contract on which the claim is 

based. 

 

10.1.1.2 The Contractor shall, within 28 days after the delivery of 

such a notice, or such other reasonable period as the 

Contractor may propose in writing and to which the 

Employer’s Agent agrees in writing , deliver to the 

Employer’s Agent a written claim, referring to the notice 

in terms of Clause 10.1.1.2 and setting out: 

 

10.1.1.2.1 The length of the extension of time, if any, claimed 

and the basis of calculation thereof, and 

 

10.1.1.2.2 The amount of money claimed, and the basis of 

calculation thereof.  

 

10.1.1.3 If by reason of the nature or circumstances of the claim 

the Contractor cannot reasonably comply with both or 
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either of the provisions of Clause 10.1.1.2.1 and 10.1.1.2.2 

within the said period of 28 days and the Employer’s 

Agent has not agreed in writing to extend the period, the 

Contractor shall : 

10.1.1.3.1 comply with such of the requirements of Clause 

10.1.1.2 as can reasonably be complied with; and 

 

10.1.1.3.2 as soon as is practicable comply with such of the 

requirements of Clause 10.1.1.2 as have not been 

complied with. 

 

10.1.1.4 If the events or circumstances relating to the claim are of 

an ongoing nature, the Contractor shall, in addition to 

delivering the notice required in terms of Clause 10.1.1.1  

, deliver to the Employer's Agent, each month, in writing, 

updated particulars required in terms of 10.1.1.2, and, 

within 28 days after the end of the events or 

circumstances, or such other reasonable period as the 

Contractor may propose in writing and to which the 

Employer’s Agent agrees in writing, deliver the final 

claim. 

 

10.1.2 If, in respect of any claim, the Contractor did not comply 

with the provisions of Clause 10.1.1.1  because it was not 

and could not reasonably have been aware of the 

implications or consequences of the facts or circumstances 

concerned, the periods referred to in Clauses 10.1.1.1 shall 

commence to run from the date when he should reasonably 

have become so aware. The cost and time of all work done 

in this regard by the Contractor prior to giving such notice 

shall be regarded as covered by the rates and/or prices set 

out in the Pricing Data and the time stated in the Contract 

Data relating to Clause 1.1.1.14. 

Extended period 

for claim 
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10.1.3 To properly assess the extent and validity of claims 

submitted in terms of this Clause, the following provisions 

shall apply: 

Records of facts 

and circumstances 

for claim 

10.1.3.1 All facts and circumstances relating to the claims shall 

be investigated as and when they occur or arise. For 

this purpose, the Contractor shall deliver to the 

Employer's Agent, records of all the facts and 

circumstances which the Contractor considers relevant 

and intends to rely upon in support of its claims, 

including details of all Construction Equipment, labour, 

and materials relevant to each claim. Such records shall 

be submitted promptly after the occurrence of the event 

giving rise to the claim 

 

10.1.3.2 The Employer's Agent may record facts and 

circumstances, additional to those recorded by the 

Contractor, that the Employer’s Agent considers 

relevant, and the Contractor shall, for this purpose, 

supply the Employer's Agent with all the information 

that the Employer’s Agent may require. 

 

10.1.3.3 The Employer's Agent and the Contractor shall, at the 

time of recording in terms of Clauses 10.1.3.1 and 

10.1.3.2, set out, in writing, signed by each party and 

delivered to each other, their respective agreement, or 

disagreement, with regard to the correctness of the 

matters recorded. 

 

10.1.3.4 Each record of an agreed fact in terms of Clause 

10.1.3.3 may in any dispute be submitted as evidence of 

the fact concerned.  

 

10.1.3.5 For the purpose of this Clause, information arising from 

a technical investigation, or analysis, undertaken after 
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the events that gave rise to the claim have occurred, 

shall not be regarded as facts or circumstances 

required to be recorded in terms of this Clause. 

10.1.3.6 The Employer, the Employer's Agent and the Contractor 

shall, in any proceedings be entitled to give or lead 

evidence of or rely on any fact or circumstance not 

recorded in terms of this Clause. 

 

10.1.4 If, in respect of any claim to which this Clause refers, the 

Contractor fails to comply with the  notice periods referred 

to in Clauses 10.1.1.1, or 10.1.1.2, as read with Clause 

10.1.2, the Due Practical Completion Date shall not be 

extended, the Contractor shall not be entitled to additional 

payment, and the Employer shall be discharged of all 

liability in connection with the claim. 

Contractor's 

failure to comply 

with notice period 

Provided that  

10.1.4.1 if the Employer’s Agent considers that the Contractor 

has failed to give the notice of intention to claim in 

terms of Clause 10.1.1.2  within the period of 28 Days 

the Employer’s Agent shall within 7 days of receiving 

the notice give a written notice of failure and provide 

reasons. 

 

10.1.4.2 If the Employer’ Agent does not provide a notice of 

failure within the 7 day period the notice of intention to 

claim shall be a valid notice. If the Employer’s Agent 

gives a written notice of failure and the Contractor 

disputes such notice the Contractor shall be entitled to 

deliver a dissatisfaction claim in terms of clause 10.2 

 

10.1.4.3 Regardless of whether or not the Employer’s Agent has 

given a notice of failure, if the Employer disputes that 

the notice of intention to claim was provided within the 
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28 day period the Employer, without limitation to the 

Employer’s other rights shall be entitled to deliver a 

dissatisfaction claim in terms of clause 10.2 

10.1.5 Unless otherwise provided in the Contract, the Employer's 

Agent shall, within 28 days after the Contractor has 

delivered a claim in terms of Clause 10.1.1.1 and 10.1.1.2, as 

read with Clause 10.1.2, give effect to Clause 3.2.2 and 

deliver to the Contractor and the Employer a written and 

adequately reasoned ruling on the claim (referring 

specifically to this Clause). 

Employer’s 

Agent’s ruling on 

Contractor’s claim 

Provided that:  

10.1.5.1 The period of 28 days may be extended by the written 

agreement of the Contractor and the Employer’s 

Agent, and 

 

10.1.5.2 any amount that has been established to the 

satisfaction of the Employer’s Agent, before ruling on 

the whole claim shall be included to the credit of the 

Contractor in the next payment certificate; 

 

10.1.5.3 Where the Employer’s Agent does not deliver a ruling 

within the time period stipulated in Clause 10.1.5, or 

such other agreed period in accordance with clause 

10.1.5.1 the claim shall be considered to have been 

rejected. 

 

10.2 Dissatisfaction claim  

10.2.1 In respect of any matter arising out of or in connection with 

the Contract, which is not required to be dealt with in terms 

of Clause 10.1, the Contractor or the Employer shall have 

the right to deliver a written dissatisfaction claim to the 

Employer's Agent and the other party, referring to this 

Dissatisfaction 

claim 
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clause. This written claim shall be supported by particulars 

and facts substantiating the dissatisfaction claim.  

10.2.2 If, in respect of any matter arising out of or in connection 

with the Contract giving rise to a claim, which is not 

required to be dealt with in terms of Clause 10.1, the 

Contractor or the Employer fails to submit a claim within 42 

days after the cause of dissatisfaction  has been identified, 

neither party shall have any further right to raise a 

dissatisfaction on such matter. 

Failure to claim 

dissatisfaction 

10.2.3 The Employer's Agent shall, within 28 days after the 

Contractor or Employer has delivered the dissatisfaction 

claim, or such other period as is mutually agreed in writing, 

give effect to Clause 3.2.2, and give an adequately reasoned 

ruling on the dissatisfaction, in writing to the Contractor and 

the Employer, referring specifically to this Clause. The 

amount thereof in respect of any proven additional cost 

determined by the Employer's Agent, if any, shall be 

included to the credit of the Contractor or the Employer in 

the next payment certificate. 

Employer's Agent's 

ruling on 

dissatisfaction 

10.2.3.1 Where the Employer’s Agent fails to deliver a  ruling 

within the periods stipulated in Clause 10.2.3, the claim 

shall be considered to have been rejected. 

 

10.3 Dispute notice  

10.3.1 The Contractor or the Employer, hereinafter referred to as 

"the parties", may deliver to the other a written notice, 

hereinafter referred to as a "Dispute Notice", of any dispute 

arising out of or in connection with the Contract; 

Dispute notice 

provided that:  
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10.3.1.1 The dispute arises from a ruling of the Employer’s Agent, 

or the failure to make a ruling. 

 

10.3.1.2 Reference shall be made to this Clause in the Dispute 

Notice, 

 

10.3.1.3 A copy of the Dispute Notice shall be delivered to the 

Employer's Agent , 

 

10.3.1.4 The dispute notice shall clearly state the nature of the 

dispute and the extent of redress claimed, and 

 

10.3.1.5 The Dispute Notice shall be delivered within 28 days of 

the event giving rise to the dispute. Failing such delivery, 

the parties shall have no further right to dispute the 

matter. 

 

10.3.2 If either party shall have given notice in compliance with 

Clause 10.3.1, the dispute shall be referred to adjudication 

in terms of Clause 10.5.     

Dispute to be 

referred  

10.3.3 In respect of a ruling given by the Employer's Agent, and 

although the parties may have delivered a Dispute Notice, 

the ruling shall be in full force and carried into effect unless 

and until otherwise agreed by both parties, or set aside in 

terms of an  adjudication decision, an arbitration award, or 

court judgment.  

Ruling in full force 

10.4 Amicable settlement  

10.4.1 Upon the delivery of a Dispute Notice either party may, by 

written notice to the other, propose that the dispute is 

resolved through amicable settlement. 

Dispute resolution 

by amicable 

settlement 

10.4.2 Should amicable settlement proceedings fail to commence 

within 14 days the proposal shall have been rejected. 

Amicable 

settlement failure 
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10.4.3 The amicable settlement process shall suspend the 

commencement of adjudication proceedings. 

Staying 

adjudication 

proceedings 

10.5 Adjudication  

10.5.1 If the Contract Data provides for dispute resolution by a 

standing Adjudication Board, the Employer and the 

Contractor, shall, within 56 days of the Commencement Date, 

appoint the member or members of the standing Adjudication 

Board. 

Dispute resolution 

by standing 

adjudication 

10.5.1.1 Provided that should no standing Adjudication Board be 

appointed within the said time period an ad-hoc 

Adjudication Board shall be appointed in terms of Clause 

10.5.2 

 

10.5.2 If the Contract Data does not provide for dispute resolution 

by a standing Adjudication Board, or Clause 10.5.1 is not 

complied with, the dispute shall be referred to an  ad-hoc  

Adjudication Board appointed by agreement between the 

Employer and the Contractor.  Failing appointment by 

agreement within 14 days , the ad-hoc Adjudication Board 

shall be appointed in terms of Clause 10.9.1.  

Dispute resolution 

by ad-hoc 

adjudication 

 

10.5.3 The Adjudication Board shall consist of the number of 

members stated in the Contract Data, failing which the 

number shall be one. The Adjudication Board shall conduct 

the adjudication proceedings in accordance with the 

Adjudication Board Rules forming part of these General 

Conditions of Contract. 

Rules for ad-hoc 

adjudication  

10.5.4 The parties shall implement the decision of the Adjudication 

Board  whether or not the dispute is to be referred to 

arbitration or court proceedings.  Payment shall be made in 

accordance with Clause 6.10 , and shall be implemented   

within 28 days of the publication of the decision, unless 

otherwise directed by the Adjudication Board. 

Implementation of 

decision 
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10.6 Disagreement with the Adjudication Board’s decision  

10.6.1 Either party shall have the right to disagree with any 

decision of the Adjudication Board and refer the matter to 

arbitration or court proceedings, whichever is applicable in 

terms of the Contract Data, 

Disagreement with 

the Adjudication 

Board's decision 

provided that:  

10.6.1.1The decision shall be binding on both parties unless and 

  until it is revised by an arbitration award or a court  

  judgment, whichever is applicable in terms of the Contract 

  Data.  

 

10.6.1.2 A party shall not dispute the validity or correctness of the 

 whole, or a specified part, of the decision before 28 days or 

 after 56 days from the date of publication of the decision. 

 

Unless a party on or after the said 28 days, or on or before 

the said 56 days from the date of publication of the decision, 

gives written notice to the other party, referring to this 

Clause, disputing the validity or correctness of the whole, or 

a specified part, of the decision, such party shall have no 

further right to refer such a dispute to arbitration or court 

proceedings, whichever is applicable in terms of the Contract 

Data. 

 

10.6.1.3 Where a party fails to comply with the decision of the 

 Adjudication Board the defaulting party has no right to 

 dispute the decision and refer the dispute to arbitration or 

 court proceedings whilst the default remains..  

 

10.6.2 Any decision of an Adjudication Board, whether disputed or 

not, is enforceable in a court of competent jurisdiction  

Failure to comply 

with a decision 

10.6.3 If the Adjudication Board fails to give a decision within 

either the time stated in the Adjudication Board Rules, or a 

time otherwise agreed between the parties, any party shall 

have the right to submit the dispute to arbitration or court 

proceedings, whichever is applicable in terms of the 

Contract Data, by giving written notice to the other party or 

Failure to give a 

decision in time 
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parties, referring to this Clause, within 28 days after the 

decision should have been given.  

10.7 Arbitration  

10.7.1 If the Contract Data provides for dispute resolution by 

arbitration, and a dispute still remains unresolved after 

attempted amicable settlement and/or adjudication  , the 

dispute shall be referred to arbitration.. Any such reference 

shall be regarded as a submission to arbitration by a single 

arbitrator subject to the provisions of the Arbitration Act 42 

of 1965, (as amended), or the International Arbitration Act 

15 of 2017, or any legislation in substitution of either, as 

applicable. 

Reference to 

Arbitration 

10.7.2 In the absence of any other agreed procedure, procedural 

conduct of the arbitration shall be governed by latest edition 

of the Standard Procedure Rules for the Conduct of 

Arbitrations (the Rules) issued by the Association of 

Arbitrators (Southern Africa) NPC (the Association).   

Rules for 

Arbitration 

10.7.3 The arbitrator shall provide a reasoned  award. Reasoned award 

10.8 Court Proceedings  

10.8.1 If the Contract Data does not provide for dispute resolution 

by arbitration and where  a dispute remains unresolved,  the 

dispute shall be determined by court proceedings. 

Reference to Court 

 

10.9 Appointment  

10.9.1 Any person or persons appointed in accordance with Clause 

10 shall be appointed by agreement between the parties.  

Failing agreement being reached within seven days such 

person or persons  shall be appointed on the written 

application of either party, by the President or the 

Appointment of 

dispute resolving 

persons 
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President’s nominee, of the South African Institution of Civil 

Engineering.  

10.10 General provisions  

10.10.1 Nothing herein contained shall deprive the Contractor of the 

right to institute  court proceedings in respect of failure by 

the Employer to pay the amount of a payment certificate on 

its due date, or to pay any amount of retention money on its 

due date for payment. 

Contractor's right 

to court 

proceedings 

10.10.2 No ruling, decision, order, instruction, certificate, or 

valuation given by the Employer's Agent in accordance with 

the provisions of the Contract shall disqualify the 

Employer’s Agent from being called as a witness and give 

evidence on any matter whatsoever relevant to the dispute 

concerned. 

Employer's Agent 

as witness 

10.10.3 An arbitrator or a court, as the case may be, shall have the 

full power to open up, review and revise any ruling, decision, 

order, instruction, certificate or valuation of the Employer's 

Agent or any decision of an Adjudication Board, relevant to 

the matter in dispute, and no party shall be limited in such 

proceedings before an arbitrator or a court, as the case may 

be, to the evidence or arguments placed before the 

Employer's Agent, for the purpose of obtaining the 

Employer’s Agent’s ruling, or the Adjudication Board for the 

purpose of obtaining a decision. 

Arbitrator and 

Court's power 

regarding a ruling 

or a decision  

10.11 Continuing validity   

10.11.1 Clauses 10.1 to 10.11, are a separate, divisible agreement 

from the rest of the Contract and they shall remain valid, 

applicable and enforceable notwithstanding that the Works 

may have been completed, or the rest of the Contract may be 

void or voidable, or may have been terminated for any reason. 

Continuing validity 
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General Conditions of Contract for Construction Works, Fourth Edition (2023) 

 

CONTRACT PRICE ADJUSTMENT SCHEDULE 

 

1. The value of each monthly statement for payment, submitted to the Employer's 

Agent by the Contractor, shall be increased or decreased by the amount obtained by 

multiplying " cA " (defined in Clause 2 of this Contract Price Adjustment Schedule) 

by the Contract Price Adjustment Factor, rounded off to the fourth decimal place, 

determined according to the formula: 
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in which the symbols have the following meaning: 

"x" is the proportion of " cA " which is not subject to adjustment. Unless otherwise 

stated in the Contract Data, this proportion shall be 0,10.   

"a", "b", "c" and "d" are the coefficients contained in the Contract Data, which are 

deemed, irrespective of the actual constituents of the work, to represent the 

proportionate value of labour, Contractors’ Equipment, material (other than "special 

materials" specified in the Contract Data) and fuel respectively. The arithmetical 

sum of "a", "b", "c" and "d" shall be unity.   

"L" is the "Labour Index", "P" is the "Contractor's Equipment Index", "M" is the 

"Materials Index" and "F" is the "Fuel Index", all as defined in the Contract Data. 

The suffix "0" denotes the base indices applicable to the base month as stated in 

the Contract Data. 

The suffix "t" denotes the current indices applicable to the month in which the last 

day of the period falls to which the relevant monthly statement relates. 

If an index relevant to any particular monthly statement is unknown at the time when 

the monthly statement is prepared, the Contractor shall estimate the value of such 

index. Any correction required, when the correct indices become known, shall be 

made by the Contractor in subsequent monthly statements. 

If the organisation publishing the indices, changes any of the indices set out in the 

Contract Data, the Contractor shall use a correlation factor, which integrates the old 

and the new indices, for adjustment of subsequent payment certificates. 

 

2. For the purposes of calculating the adjustment to the value of the relevant monthly 

statement, the amount " cA " shall be determined by the formula: 

cA =  T - S - D - E - G - pA   

   In which formula the symbols shall have the following meaning: 
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   "T" is the summation of the total value of 

(i) General Items 

(ii) work done, and  

(iii) the materials on Site 

as certified in the monthly statement under consideration without any deduction 

whatsoever and before any adjustment made in terms of this Schedule. 

   "S" is the aggregate of (i), (ii), (iii) and (iv) referred to below and included in "T": 

(i) the amounts actually expended and substituted for any Prime Cost Sums; 

(ii) the value of any work done by Selected Subcontractors; 

(iii) the value of any work done against Provisional Sums; 

(iv) the value of any extra or additional work; 

where special arrangements for price adjustments in respect of those amounts were 

made and recorded at the time the work was ordered. 

   "D" is the value of work included in "T" and done at new fixed rates, where those 

rates were not based on labour, Contractors’ Equipment or materials costs in force 

at the time of tendering. Generally new rates may be based on current costs and de-

escalated to the base month of the indices, in which case work done at these rates 

shall not be included in the value of "D". 

   "E" is the amount included in "T" and paid for any daywork carried out at cost plus 

percentage allowances as set out in General Conditions of Contract Clause 6.5.1.2.3. 

   "G" is the amount included in "T" for materials classified and dealt with as "special 

materials". 

   " pA " is the summation of all " cA " amounts determined in terms of Clause 2 of this 

Contract Price Adjustment Schedule for all monthly statements preceding in time 

the monthly statement under consideration. 

 

3. Save only for additional work, or variations ordered to be carried out after the Due 

Practical Completion Date, the increase or decrease applied to monthly statements 

in terms of this Contract Price Adjustment Schedule, relating to work done, Plant 

and/or materials supplied after the Due Practical Completion Date, shall be half the 

factor calculated by inserting the formula referred to in Clause 1 hereof, the indices 

tL , tP , tM  and tF  applicable at the Due Practical Completion Date.  

 

4.1 The price of each "special material" specified in the Contact Data shall be increased 

or decreased by the net amount of any variation incurred after the date of tender on 

the basis set out in the Contract Data, provided that any claim for adjustment in 

terms hereof shall be substantiated by the submission of acceptable invoices and 
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any other supporting documents that the Employer's Agent considers necessary for 

the purpose, and provided also that no further adjustment be permitted to the price 

of any "special material" after the Due Practical Completion Date unless such 

material forms part of any additional work or variation ordered to be carried out after 

that date. 

 

4.2 For the purposes of Clause 4.1 hereof, "the net amount of any variations" in respect 

of a particular "special material" shall be calculated by multiplying the difference 

between the rate or price entered in the Contract Data by the Contractor for that 

material and the equivalent rate or price actually paid by the Contractor for the 

material by the quantity of the material in question. 

 

5. If more than one month intervenes between the month applicable to any monthly 

statement and the month applicable to the  succeeding monthly statement, then the 

indices tL , tP , tM  and tF  applicable to such succeeding monthly statement shall 

each be the arithmetic mean, rounded off to the second decimal place, of the 

relevant indices applicable to the month of measurement and to such intervening 

months. 



 

 93

General Conditions of Contract for Construction Works, Fourth Edition (2023) 

 

ADJUDICATION BOARD RULES 

 

1. Definitions  

In these Rules the following words and expressions shall have the meanings hereby 

assigned to them except where the context otherwise requires. The definitions in       

GCC 2023 are also applicable to these Rules. 

1.1 "Adjudication Board" means a tribunal which issues a decision on a dispute, or 

disputes, which has arisen between the Parties to a Contract. 

1.2 "ad-hoc adjudication" relates to an Adjudication Board which is appointed to 

consider a specific dispute which has already arisen. 

1.3 "standing adjudication" relates to an Adjudication Board which is appointed at the 

outset and for the duration of the Contract. 

1.4 "Parties" means collectively the Contractor and the Employer. 

1.5 "GCC 2023" means the General Conditions of Contract for Construction Works, 

Fourth Edition (2023) issued by SAICE. 

1.6 "SAICE" means the South African Institution of Civil Engineering. 

 

2. Scope  

2.1 These Rules apply to: 

2.1.1  dispute resolution by either ad-hoc adjudication in terms of Clause 10.5.2 or 

standing adjudication in terms of Clause 10.5.1 of GCC 2023. 

2.1.2 In the case of dispute avoidance by standing adjudication as appointed in terms of 

Rule 3.3 to 3.5. 

2.2 Ad-hoc adjudication is a procedure for the particular purpose of reaching a fair, quick 

and inexpensive settlement of a dispute.  

2.3 Standing adjudication is a flexible procedure available to the parties from the outset 

of the Contract for its full duration, to assist them in reducing conflict, preventing 

claims becoming disputes and resolving any dispute that may arise.   

2.4 The Parties may jointly agree, in writing, to alter any of the provisions of these rules 

should such alteration benefit the Parties to deal with the matter. 
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3. Appointment and establishment of the Adjudication Board  

3.1 The ad-hoc Adjudication Board shall be appointed in accordance with GCC 2023, 

Clauses 10.5.2 and 10.9.1, and the standing Adjudication Board shall be established 

in accordance with GCC 2023, Clauses 10.5.1 and 10.9.1. 

3.2 For an ad-hoc Adjudication Board, the referring party shall select three or more 

persons in the case of a one member board, or six or more persons in the case of a 

three member board, from the SAICE President’s List of Adjudicators,  determine 

their fees and confirm that they are available to resolve the dispute in question. 

Within seven days, the other party shall then select from the nominees either one or 

three persons as allowed for in the Contract Data. Failing selection, the President of 

SAICE, or said President’s nominee, on the application of either party, shall nominate 

a person or persons as Adjudication Board Member(s).  

3.3 For a standing Adjudication Board, the Parties shall at the outset of the Contract, 

jointly select either one or three persons, as allowed for in the Contract Data, from 

the SAICE President’s List of Adjudicators, Failing selection, the President of SAICE, 

or said President’s nominee, on the application of either party, shall nominate a 

person or persons as Adjudication Board Member.  

3.4 Upon confirmation of the person selected or nominated as Adjudication Board 

Member, the referring party in the case of ad-hoc adjudication, and the Parties 

jointly in the case of standing adjudication, shall request the Adjudication Board 

Member to submit to the Contractor and the Employer a disclosure statement in 

accordance with the pro forma attached as Appendix 4.  

3.5 Once the Parties are jointly satisfied with the disclosure statement, the Adjudication 

Board Member shall be appointed by entering into the Adjudication Board 

Agreement set out in Appendix 5, with such amendments and conditions as are 

agreed between the Parties and the Adjudication Board Member, provided that 

3.5.1 If neither Party objects to the disclosure statement in writing within 7 days from 

receipt thereof, it shall be deemed that the Parties are satisfied with the disclosure 

statement, and the nominated person shall be appointed by entering into the 

Agreement required, or 

3.5.2 If one of the Parties does not enter into the Agreement within 14 days after the 

submission of the disclosure statement or it is deemed that the Parties are 

satisfied with the statement, as the case may be, and does not provide in writing a 

legitimate reason for why he is not satisfied, and the matters may only relate to 

the matters per the disclosure statement, then it shall be deemed that that Party 
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has consented to the agreement entered into by the Party and the selected or 

nominated Adjudicator, as the case may be. 

  

3.6 If the Contract Data relating to GCC 2023, Clause 10.5.3, indicates that a three 

person Adjudication Board shall be established, the Parties shall jointly decide on 

one of the Adjudication Board Members to act as chairperson for the Adjudication 

Board. If the Parties fail to agree on a chairperson, the Adjudication Board Members 

shall, amongst themselves, elect an Adjudication Board Member as chairperson.  

3.7 If an Adjudication Board Member for any reason cannot or ought not to continue as 

Adjudication Board Member, the new Adjudication Board Member shall be appointed 

in the same manner as the Adjudication Board Member who is being replaced. 

 

 

 

4. Ad-hoc adjudication procedure  

4.1 Notice of ad-hoc adjudication 
4.1.1 The party referring the dispute for ad-hoc adjudication shall within 28 days of the 

event giving rise to the adjudication has arisen, give written Notice of Adjudication 
to the other party and the Employer's Agent. The Notice of Adjudication shall 
include: 

4.1.1.1 The details of the Contract between the Parties. 
4.1.1.2 A copy of the Dispute Notice delivered in terms of GCC 2023, Clause 10.3.1. 
4.1.1.3 Details as set out in Rule 3.2 of the persons selected as potential Adjudication 

Board Member(s). 
4.1.2 If such Notice of Adjudication is not given within the stipulated 28 day period, or 

such extended period as the Parties may agree, adjudication shall no longer apply 
to the dispute in question and the other party shall be discharged from all liability 
in connection with this dispute. 

4.2 Referring the dispute to ad-hoc adjudication  
4.2.1 The dispute shall be referred to ad-hoc adjudication in accordance with GCC 2023, 

Clause 10.3.2. 
4.2.2 The referring party shall no later than 14 days from receipt of confirmation of the 

person(s) selected or nominated as Adjudication Board Member(s), send to the 
Adjudication Board, with a copy to the other party, a full statement of the referring 
party’s case which shall include: 

4.2.2.1 A copy of the Notice of Adjudication. 
4.2.2.2 A copy of the provision for adjudication in the Contract. 
4.2.2.3 The information on which the claim is based, including supporting 

documentation. 
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4.2.3 The date of referral of the dispute to adjudication shall be the date upon which the 
Adjudication Board receives the above statement. 

4.2.4 The Adjudication Board shall inform the Parties forthwith of the date of referral. 
4.2.5 The other party may submit a response to the referring party's statement within 14 

days of referral. This period for submitting the response may be extended, in 
writing, by the Adjudication Board. 

4.2.6 The referring party may reply to any issues raised in the other party’s response 
within 7 days of receipt of the response. 

 

4.3 Remuneration of Ad-hoc Adjudication Board Members 
4.3.1 The Parties shall pay the Ad-hoc Adjudication Board Members’ fees and expenses, 

including those of any legal or technical advisors appointed under Rule 6.4.8, 
equally, unless the decision, stating the reasons, provides for a different 
apportionment. 

5. Standing adjudication procedure  
5.1 Meetings and site visits for standing adjudication 
5.1.1 The purpose of meetings and site visits by the Adjudication Board is to avoid or 

minimise claims and dissatisfactions, to observe and to stay informed with regard 
to the progress of the Works and of any potential or actual claim or dissatisfaction. 

5.1.2 At the outset of its proceedings, the Adjudication Board shall, in consultation with 

the Contractor and the Employer, set up a schedule of regular meetings and site 

visits at intervals of between 75 and 140 days, together with venues and the names 

of persons who should attend.  

5.1.3 The Contractor and/or the Employer may request a meeting or site visit outside 

the scheduled meetings and the Adjudication Board Member(s) shall comply with 

such a request as soon as possible, but not later than 21 days from receipt of such 

a request. 

5.1.4 At the conclusion of every meeting and site visit, and if possible before departing, 

but in any event within 7 days, the Adjudication Board shall prepare and submit to 

the Contractor and the Employer a written report of the meeting and site visit, 

which shall include at least the names of all the persons present, the status of the 

Works and matters of concern. 

5.2 Duties of the Contractor and the Employer for standing adjudication 

5.2.1 The Parties shall keep the Adjudication Board informed of any claims and disputes 

and any probable future event or circumstance that may lead to a claim or 

dissatisfaction. 

5.2.2 In the interest of avoiding disputes the Parties may at any time jointly request from 

the Adjudication Board assistance in resolving any issue or disagreement that may 

have arisen between them in the performance of the contract. 
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5.2.3 At the outset of the proceedings, the Employer shall supply copies of the Contract 

documents to the Adjudication Board Member(s). 

5.2.4 The Parties shall furnish to the Adjudication Member(s) whatever relevant 

documents may be requested and copy the other Party. 

5.2.5 During meetings and site visits, the Parties shall provide whatever facilities the 

Adjudication Member(s) may reasonably request. 

5.3 Duties of the standing Adjudication Board  

5.3.1 From the outset of its proceedings, the Adjudication Board shall encourage dispute 

avoidance by informally assisting the Parties to resolve differences between them 

by discussion and expression of views regarding such differences.  Both Parties 

shall be present in any such discussions with the standing Adjudication Board. The 

Parties are not bound to act on any advice given during such informal meetings 

and the Adjudication Board shall not be bound in any future Dispute resolution 

process or decision by any views and advice given during the informal assistance 

process, whether provided orally or in writing.   

5.3.2 If the Parties so agree, they may jointly refer any matter to the Adjudication Board 

for its evaluation of, or  its opinion on , a matter. Neither the Contractor nor the 

Employer shall consult the Adjudication Board on any matter without the 

agreement of the other party. 

5.3.3 The Adjudication Board shall not take over the discretion, authority or decision-

making power of the Contractor or the Employer and shall not give advice on 

carrying out the contract other than as provided in Clause 5.3.1 of these Rules.  

5.4 Referring the dispute to standing adjudication  

5.4.1 The dispute shall be referred to standing adjudication in accordance with 

GCC 2023, Clause 10.3.2. 

5.4.2 The referring party shall, within 28 days of the event giving rise to adjudication has 

arisen, refer the dispute in writing to the Adjudication Board for its decision, with 

copies to the other party and the Employer's Agent. 
5.4.3 The other party may submit a response to the referring party's statement within 14 

days of referral. This period for submitting the response may be extended, in 
writing, by the Adjudication Board. 

5.4.4 The referring party may reply to any issues raised in the other party’s response 

within 7 days of receipt of the response. 

5.4.5 Failing to refer the dispute within the stipulated 28 day period, adjudication shall 

no longer apply to the dispute in question and the other party shall be discharged 

from all liability in connection with this dispute. 
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5.5 Remuneration of Standing Adjudication Board Members 

5.5.1 The Parties shall pay the Standing Adjudication Board Members’ fees and 

expenses, including those of any legal or technical advisors appointed under Rule 

6.5.8, equally. 

6. Conditions of conduct during adjudication 

6.1 The Parties shall at all times act in good faith.  

6.2 The Parties shall be free to settle a dispute at any time.  

6.3 The Adjudication Board member/s shall at all times act in accordance with the SAICE 

Code of Conduct for Adjudicators and Arbitrators. 

6.4 The Adjudication Board may conduct its proceedings in any manner that it considers 

appropriate, subject to the Contract and these Rules and guided by the principles of 

fairness and impartiality and taking into account the wishes of the Contractor and 

the Employer. The Adjudication Board shall not be required to observe any rule of 

evidence, procedure or otherwise, of any court, except the rules of natural justice. 

The Adjudication Board shall not visit the Site without the Parties being present.  

6.5 The Adjudication Board shall have the power, amongst other things, to: 

6.5.1 Open up, review or revise any ruling, decision, order, instruction, certificate or 

valuation by the Employer's Agent relevant to the matter in dispute. 

6.5.2 Request and stipulate the format and, allowing sufficient opportunity, the dates for 

submissions of and responses to disputes. 

6.5.3 Ascertain the facts required to reach a fair decision by observation, inspection, 

enquiries and questioning, or any other activity considered necessary. 

6.5.4 Set, revise and extend time periods for any act required by the Contractor and/or 

the Employer during the proceedings. 

6.5.5 Determine any other matters which the Parties and the Adjudication Board agree 

should fall within the scope of the adjudication. 

6.5.6 Conduct hearings at dates and venues as agreed with the Parties and follow 

procedures for such hearings as it sees fit. However, wherever possible, the ad-

hoc Adjudication Board shall reach its decision without conducting a hearing. 

6.5.7 Apply its expert knowledge and experience. 

6.5.8 Obtain legal, or other technical advice, having first notified the Parties of its 

intention. 

6.5.9 Order payment of a sum of money or other redress. No decision of the Adjudication 

Board shall, however, affect the freedom of the Parties to vary the terms of the 

Contract, or the Employer's Agent to vary the Works in accordance with the 

Contract. 
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6.5.10 Correct a decision in order to remove any clerical mistake, error or ambiguity on its 

own initiative, or at the request of the Contractor or the Employer, provided that 

the initiative is taken, or the request is made, within 7 days of the publication of 

the decision.  

6.5.11 Settle any dispute regarding the Adjudication Board Member Agreement and may 

decide on its own jurisdiction to act. 

6.5.12 Proceed with the proceedings if either the Contractor or the Employer refuses or 

fails to participate in the proceedings or any part thereof, after giving 14 days 

written notice to the defaulting party to remedy its default , if the referring party so 

requests. 

7. Adjudication Board Decision 

7.1 Unless the Parties otherwise agree in writing, the decision shall be delivered within 

28 days of the submission of the last document on the matter to the Adjudication 

Board, or the conclusion of the hearing.  

7.2 The Adjudication Board may reach a decision on different aspects of the dispute at 

different times. 

7.3 The facts and the provisions of the Contract on which the decision is based, shall be 

set out simultaneously with its publication. 

7.4 The decision shall be given in writing and regarded as published on the date on 

which it is delivered to the Parties. 

7.5 If the Adjudication Board is composed of three Members, it shall endeavour to be 

unanimous in giving the decision, failing which, the decision shall be that of the 

majority. The decision of the minority shall be included in the Adjudication Board's 

published decision. 

7.6 If either the Contractor or the Employer is in disagreement with the Adjudication 

Board's decision, GCC 2023, Clause 10.6, shall apply. 

8. Representation 

8.1 The Parties may be represented and/or assisted by persons of their choice, provided 

that formal legal representation of one party has the written consent of the other 

party. 

8.2 The names and professions of such persons shall be communicated, in writing, to 

the other party and the Adjudication Board. 
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9. Confidentiality 

9.1 Unless the Parties agree otherwise, the proceedings and outcome are private and 

confidential, except where disclosure is necessary for purposes of implementation 

and enforcement.  

10. Liability of the Adjudication Board Member(s) 

10.1 The Adjudication Board Member(s) is/are not liable for anything done, or omitted to 

be done, in the discharge or purported discharge of   any of their functions as 

member(s) of the Adjudication Board, unless the act or omission was in bad faith. 

The Parties shall exempt and indemnify the Adjudication Board Member(s) against 

all claims by third parties and in respect of this shall be jointly and severally liable. 
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General Conditions of Contract for Construction Works, Fourth Edition (2023) 

 

PRO FORMAS 

 

The General Conditions of Contract for Construction Works, Fourth Edition (2023) has been 

compiled on the basis that the following supplementary documentation in the format of pro formas, 

once completed by the party or parties as relevant, shall form part of the Contract. 

 

Appendix 1: Form of Offer and Acceptance 

Appendix 2: Contract Data 

Appendix 3: Performance Guarantee 

Appendix 4: Disclosure Statement  

Appendix 5: Adjudication Board Member Agreement
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Appendix 1 

 

General Conditions of Contract for Construction Works, Fourth Edition (2023) 

 

PRO FORMA 

FORM OF OFFER AND ACCEPTANCE 

 

(Agreement) 

 

Offer 

 

The Employer, identified in the Acceptance signature block, has solicited offers to enter into a 

contract in respect of the following works: 

……………………………………………………………………………………………………… 

The Tenderer, identified in the Offer signature block below, has examined the documents listed in 

the Tender Data and addenda thereto as listed in the Tender Schedules, and by submitting this 

Offer has accepted the Conditions of Tender. 

 

By the representative of the Tenderer, deemed to be duly authorised, signing this part of this Form 

of Offer and Acceptance, the Tenderer offers to perform all of the obligations and liabilities of the 

Contractor under the Contract including compliance with all its terms and conditions according to 

their true intent and meaning for an amount to be determined in accordance with the Conditions of 

Contract identified in the Contract Data. 

 

THE OFFERED TOTAL OF THE PRICES INCLUSIVE OF VALUE ADDED TAX IS 

……………………………………………………………………………………………………. 

…………………………Rand (in words); R…………………………………… (in figures). 

This Offer may be accepted by the Employer by signing the Acceptance part of this Form of Offer 

and Acceptance and returning one copy of this document to the Tenderer before the end of the 

period of validity stated in the Tender Data, whereupon the Tenderer becomes the party named as 

the Contractor in the Conditions of Contract identified in the Contract Data. 

 

For the Tenderer: 
 
Signature:       ……………………………………………………….. 
      
  
Name: ………………………………………………………..   
    
 
Capacity: ……………………………………………………….. 
Name and address of organisation: 
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   ………………………………………………………… 

 

   ………………………………………………………… 

    

   ………………………………………………………… 

  

Signature and name of witness: 

    
Signature:  …………………………………………………………. 
      
 
 
Name:   …………………………………………………………. 
      
 

Date:   …………………………………………………………. 

 

Acceptance 

 

By signing this part of this Form of Offer and Acceptance, the Employer identified below accepts 

the Tenderer’s Offer. In consideration thereof, the Employer shall pay the Contractor the amount 

due in accordance with the Conditions of Contract identified in the Contract Data. Acceptance of 

the Tenderer’s Offer shall form an agreement between the Employer and the Tenderer upon the 

terms and conditions contained in this Agreement and in the Contract that is the subject of this 

Agreement. 

 

The terms of the contract, are contained in 

Part 1 Agreements and Contract Data, (which includes this Agreement) 

Part 2 Pricing Data 

Part 3 Scope of Work 

Part 4 Site Information 

and drawings and documents or parts thereof, which may be incorporated by reference into Parts 

1 to 4 above. 

 

Deviations from and amendments to the documents listed in the Tender Data and any addenda 

thereto listed in the Tender Schedules as well as any changes to the terms of the Offer agreed by 

the Tenderer and the Employer during this process of offer and acceptance, are contained in the 

Schedule of Deviations attached to and forming part of this Agreement. No amendments to or 

deviations from said documents are valid unless contained in this Schedule, which must be duly 

signed by the authorised representative(s) of both parties. 

The Tenderer shall within two weeks after receiving a completed copy of this Agreement, including 

the Schedule of Deviations (if any), contact the Employer’s agent (whose details are given in the 
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Contract Data) to arrange the delivery of any bonds, guarantees, proof of insurance and any other 

documentation to be provided in terms of the Conditions of Contract identified in the Contract Data 

at, or just after, the date this Agreement comes into effect. Failure to fulfil any of these obligations 

in accordance with those terms shall constitute a repudiation of this Agreement. 

 

Notwithstanding anything contained herein, this Agreement comes into effect on the date when 

the Tenderer receives one fully completed original copy of this document, including the Schedule 

of Deviations (if any). Unless the Tenderer (now Contractor) within five days of the date of such 

receipt notifies the Employer in writing of any reason why he cannot accept the contents of this 

Agreement, this Agreement shall constitute a binding contract between the parties. 

 

For the Employer: 
 
Signature:    ………………………………………………………. 
      
  
Name: ……………………………………………………….   
    
 
Capacity: ………………………………………………………. 
    
 

Name and address of organisation: 

 

   ………………………………………………………… 

 

   ………………………………………………………… 

    

   ………………………………………………………… 

  

Signature and name of witness: 

    
Signature:  …………………………………………………………. 
      
 
 
Name:   …………………………………………………………. 
      
 

Date:   …………………………………………………………. 
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Schedule of Deviations 

 

Notes: 

1. The extent of deviations from the tender documents issued by the Employer prior 

to the tender closing date is limited to those permitted in terms of the Conditions 

of Tender. 

2. A Tenderer’s covering letter shall not be included in the final contract document. 

Should any matter in such letter, which constitutes a deviation as aforesaid become 

the subject of agreements reached during the process of offer and acceptance, the 

outcome of such agreement shall be recorded here. 

3. Any other matter arising from the process of offer and acceptance either as a 

confirmation, clarification or change to the tender documents and which it is agreed 

by the Parties becomes an obligation of the contract shall also be recorded here. 

4. Any change or addition to the tender documents arising from the above agreements 

and recorded here, shall also be incorporated into the final draft of the Contract. 

 

1 Subject ....................................................................................................... 

 Details …………………………………………………………………………… 

 

2 Subject  ..………………………………………………………………………… 

 Details …………………………………………………………………………… 

 

By the duly authorised representatives signing this Schedule of Deviations, the Employer and the 

Tenderer agree to and accept the foregoing Schedule of Deviations as the only deviations from and 

amendments to the documents listed in the Tender Data and addenda thereto as listed in the 

Tender Schedules, as well as any confirmation, clarification or change to the terms of the offer 

agreed by the Tenderer and the Employer during this process of offer and acceptance. 

 

It is expressly agreed that no other matter whether in writing, oral communication or implied during 

the period between the issue of the tender documents and the receipt by the Tenderer of a 

completed signed copy of this Agreement shall have any meaning or effect in the contract between 

the parties arising from this Agreement. 
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For the Tenderer:     For the Employer: 
 
……………………………………… Signature ………………………………………… 
 
 
……………………………………… Name  ………………………………………… 
 
 
……………………………………… Capacity ………………………………………… 
 
Name and address of organisation:   Name and address of organisation: 

 

………………………………………   …………………………………………. 

 

………………………………………   …………………………………………. 

 

………………………………………   …………………………………………. 

 

 
……………………………………..   Witness signature …………………………………………. 
 
 
………………………………………    Witness name …………………………………………. 
 
  
……………………………...............           Date              …………………………………………. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

CONFIRMATION OF RECEIPT 
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The Tenderer, (now Contractor), identified in the Offer part of this Agreement hereby confirms 

receipt from the Employer, identified in the Acceptance part of this Agreement, of one fully 

completed original copy of this Agreement, including the Schedule of Deviations (if any) today: 

 

the …………………………… (day)  

 

of ……………………………. (month)   

 

20….. (year)  

 

at ……………………………… (place) 
   
For the Contractor: 

 
Signature:    ………………………………………………………. 
      
  
  
Name: ……………………………………………………….   
    
 
 
Capacity: ………………………………………………………. 
    
 

  

Signature and name of witness: 

    
Signature:  …………………………………………………………. 
      
 
 
Name:   ………………………………………………………….. 
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Appendix 2 

 

General Conditions of Contract for Construction Works, Fourth Edition (2023) 

 

PRO FORMA 

CONTRACT DATA 

 

Please note that the words in italics are guidance notes and do not form part of the Contract 
Data. 

 

CONTRACT DATA FOR...The title of the Works 
 

PART 1: DATA PROVIDED BY THE EMPLOYER 

 

CONDITIONS OF CONTRACT 

 

The General Conditions of Contract for Construction Works, Fourth Edition (2022) published by the 

South African Institution of Civil Engineering, Private Bag X200, Halfway House, 1685, is applicable 

to this Contract and is obtainable from www.saice.org.za.  

 

CONTRACT SPECIFIC DATA 

 

The following contract specific data, referring to the General Conditions of Contract for 

Construction Works, Fourth Edition (2022) are applicable to this Contract: 

Please refer to the Management Guide to the General Conditions of Contract (2015), published by 
SAICE, for detailed guidance on the clauses requiring Contract Data. 
Compulsory Data 

Clause 1.1.1.13: 

The Defects Liability Period is ... A time measured from the date of the Certificate of Completion. 
If there is no Defects Liability Period required, for instance for maintenance contracts, then state           
"Not required".   
Clause 1.1.1.14: 

(Omit if the Contractor is to state the time for achieving Practical Completion.) 

The time for achieving Practical Completion is … A time measured from the Commencement  
Date preferably in equal time measurement units like days, weeks or years. 
Or, if Practical Completion in portions is required, 
The times for achieving Practical Completion for the portions as set out in the Scope of Work are: 

 

For portion 1 within …  

followed by further portions as required.  
The time for achieving Practical Completion of the whole of the Works is …  



 

 109

Clause 1.1.1.15: 

The name of the Employer is ... The legal name of the Employer. 
Clause 1.2.1.2: 

The address of the Employer is ... The physical address, postal address, e-mail address and/or fax 
number where the Employer will receive notices. 
Clause 1.1.1.16: 

The name of the Employer's Agent is ... The legal name of the Employer's Agent. 
Clause 1.2.1.2: 

The address of the Employer's Agent is ... The physical address, postal address, e-mail address 
and/or fax number where the Employer's Agent will receive notices. 
Clause 1.1.1.26: 

The Pricing Strategy is … Either Re-measurement Contract or Lump Sum Contract. 
Clauses 5.1.1 and 5.8.1: 

The non-working days are … Usually Sundays. 
The special non-working days are: 

1. Usually the public holidays or a selection of the public holidays, for example certain 
religious holidays. 
2. The year-end break commencing on … and ending on … 

Clause 5.3.1: 

The documentation required before commencing with the Works are: 

1. Health and Safety Plan (Refer to Clause 4.3) 

2. Initial programme (Refer to Clause 5.6) 

3. Security (Refer to Clause 6.2) 

4. Insurance (Refer to Clause 8.6)  

5. … Other requirements 

Clause 5.3.2: 

The time to submit the documentation required before commencement of the Works is … days. A 
reasonable time is 28 days. 
Clause 5.13.1: 

The penalty for failing to complete the Works is ... Monetary value per day.  
Or, if completion in portions is required: 
The penalty for failing to complete portion 1, as set out in the Scope of Work, is… 

followed by further portions as required. 
The penalty for failing to complete the whole of the works is … 

Clause 5.14.1: 

The requirements for achieving Practical Completion are … State all the requirements for the Works 
to reach a state of readiness, fit for the intended purpose and occupation without danger or undue 
inconvenience to the Employer. 
 
 
Or, if completion in portions is required: 
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The requirements for achieving Practical Completion for portion 1, as set out in the Scope of Work, 

are … 

Followed by further portions as required. 
Clause 5.16.3: 

The latent defects period is … Usually 10 years for civil engineering works, 5 years for building 
works but shorter for certain electrical and mechanical engineering works. 
Clause 6.5.1.2.3: 

The percentage allowance on the net cost of materials actually used in the completed work is  . . . 

Omit if the Contractor is to state the overhead charges, otherwise state the percentage value. 
The percentage allowance on the gross remuneration of the workmen and foremen actually 

engaged is ... Omit if the Contractor is to state the overhead charges, otherwise state the 
percentage value. 
Clause 6.10.1.5: 

The percentage advance on materials not yet built into the Permanent Works is ... A percentage.  
The percentage advance on Plant not yet supplied to Site is ... A percentage. (State "Not required" 

if Plant is not fabricated or stored on other places than the Site.) 
Clause 6.10.3: 

The limit of retention money is ... A monetary value usually decided in conjunction with the security 
to be provided in terms of Clause 6.2.1. For financially stronger contractors the liability for the 
performance guarantee is usually a higher percentage with the limit of retention money at a lower 
amount. 
Clause 8.6.1.1.2: 

The value of Plant and materials supplied by the Employer to be included in the insurance sum is 

... Monetary value. (State "Not Required" if no Plant and materials are supplied by the Employer.) 
Clause 8.6.1.1.3: 

The amount to cover professional fees for repairing damage and loss to be included in the insurance 

sum is ... Monetary value. 
Clause 8.6.1.3: 

The limit of indemnity for liability insurance is ... Monetary value. 
Clause 10.5.3 

The number of Adjudication Board Members to be appointed is … Either one or three. 
 
 



 

 111

Optional data Only the statements applicable to the options chosen should be completed. 
 
Clause 1.3.2: If the governing law is not the law of South Africa then: 

The governing law is ... The law of the applicable country or jurisdiction. 
Clause 1.3.3: If the language of the Contract and for written communications is not English, then: 
The language of the Contract and for written communications is … The applicable language. 
Clause 3.2.3: If the Employer's Agent must get specific approval from the Employer to carry out any 
part of the Employer’s Agent’s functions or duties then: 
The Employer's Agent shall obtain the specific approval of the Employer before carrying out any of 

these functions or duties in accordance with the following Clauses of the General Conditions of 

Contract: 

1. Clause ... Number, function or duty and if required, the financial or other limit applicable. 
2. Further Clauses as required. 

Please note that getting specific approval from the Employer will delay decision-making and this 
may increase the completion time and cost of the Works. 
Clause 5.4.2: If the access and possession of the Site is not exclusive to the Contractor then: 
The access and possession of Site shall not be exclusive to the Contractor but as set out in the 

Site Information. 

Clause 6.8.2: If the value of payment certificates is to be adjusted by a Contract Price Adjustment 
Factor then: 
The value of the certificates issued shall be adjusted in accordance with the Contract Price 

Adjustment Schedule with the following values: 

If the value of x is not 0.1 then: 
The value of “x” is ... The portion, expressed as a decimal of unity, not subject to adjustment. 
The values of the coefficients are: 

a = ... Labour 
b = ... Contractor’s equipment 
c = ... Material 
d = ... Fuel 
Please note that the total of all the coefficients must equal 1.0. 
The indices for “L”, “P”, “M” and “F” are the following as published by Statistics South Africa: (If 
the indices are published by a different organisation, for example SEIFSA, then delete "Statistics 

South Africa" and replace by the applicable publishing organisation.)  
1. “L” is the “Labour Index” and shall be the . . . Give the name of the relevant labour index 

and as published in the . . . Give the name of the statistical publication where the index 
can be found. 

2. “P” is the “Contractor's Equipment Index” and shall be the . . . Give the name of the 
relevant Contractor's Equipment index and as published in the . . . Give the name of the 
statistical publication where the index can be found. 
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3. “M” is the “Materials Index” and shall be the . . . Give the name of the relevant materials 
index and as published in the . . . Give the name of the statistical publication where the 
index can be found. 

4. “F” is the “Fuel Index” and shall be the . . . Give the name of the relevant fuel index and as 

published in the . . . Give the name of the statistical publication where the index can be 
found. 

The base month is … Month and year prior to the closing of the tender. 
Clause 6.8.3: If price adjustments for variations in the costs of special materials are allowed then: 
Price adjustments for variations in the costs of special materials are allowed. 

Clause 8.6.1: If a completely different type of insurance scheme than the scheme, with additions, 
stated in the General Conditions of Contract is required, then: 
Delete Clause 8.6.1 and replace it with ... The requirements and/or details of the insurance scheme. 
If the Employer is to arrange the insurance, details of the insurance should be given to allow the 
Contractor to arrange further insurance he might require. 
Clause 8.6.1.2: If special risk insurance from Sasria is not required then: 
A Coupon Policy for Special Risks Insurance issued by Sasria is not required. 

Clause 8.6.1.4: If ground support insurance is required, then: 
The Contractor shall effect and maintain ground support insurance as set out in the Scope of 

Works. 

Clause 8.6.1.5: If additional insurance is required then: 
In addition to the insurances required in terms of General Conditions of Contract Clauses 8.6.1.1 to 

8.6.1.4 the following insurance is also required ... The requirements and/or details of the additional 
insurance. 
Clause 8.6.5: If insurance is to be effected with an insurance company not necessarily in South 
Africa then: 
The insurances shall be effected with an insurance company registered in … Any country or name 
of country. 
Clause 10.5.1: If the preferred method of dispute resolution is by standing adjudication instead of 
ad-hoc adjudication then: 
Dispute resolution shall be by standing adjudication. 

Clause 10.7.1: If the preferred method for the determination of disputes is arbitration instead of 
litigation then: 
The determination of disputes shall be by arbitration. 
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PART 2: DATA PROVIDED BY THE CONTRACTOR 

 

Clause 1.1.1.9: 

The name of the Contractor is ... The legal name of the Contractor. 
Clause 1.2.1.2: 

The address of the Contractor is ... The physical address, postal address, e-mail address and/or 
fax number where the Contractor will receive notices. 
Clause 1.1.1.14: 

(Omit if the Employer is to state the time for achieving Practical Completion). 
The time for achieving Practical Completion is ... A time measured from the Commencement Date.  
Or, if Practical Completion in portions is required: 
The times for achieving Practical Completion for the portions as set out in the Scope of Work are: 

For portion 1 within … 

followed by further portions as required. 
The time for achieving Practical Completion of the whole of the Works is …  

Clause 6.2.1: 

The security to be provided by the Contractor shall be one of the following: 

 Type of security 

(Indicate if Value Added Tax is excluded from the Contract Sum and the 
value of the Works for calculating the percentages) 

Contractor's 

choice 

(Indicate  
"Yes" or "No") 

Cash deposit of …% of the Contract Sum.  

Fixed Performance Guarantee of … % of the Contract Sum.  

Variable Performance Guarantee of … % of the Contract Sum for the first 
period and … % of the Contract Sum for the second period. 

 

Retention of …% of the value of the Works.  

Cash deposit of …% of the Contract Sum plus retention of …% of the 
value of the Works. 

 

Fixed Performance guarantee of …% of the Contract Sum plus retention 
of …% of the value of the Works.  

 

Variable Performance Guarantee of … % of the Contract Sum for the first 
period and … % of the Contract Sum for the second period plus retention 
of … % of the value of the Works. 

 

Note: In the ‘Standard for Uniformity in Construction Procurement’ in Section 4.4.4.4 it is stated 
that: "Retention monies that are held shall not exceed 10% of any amount due to a contractor. 
Where guarantees of an insurance company or bank that are provided are equal to or greater than 
10% of the contract price, the total amount of retention monies held shall not exceed 5% of the 
contract price." 
 
 
Clause 6.5.1.2.3: 
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The percentage allowance on the net cost of materials actually used in the completed work is  . . . 

Omit if the Employer is to state the overhead charges, otherwise state the percentage value. 
The percentage allowance on the gross remuneration of the workmen and foremen actually 

engaged is . . Omit if the Employer is to state the overhead charges, otherwise state the percentage 
value. 
Clause 6.8.3: If price adjustments for a variation in the costs of special materials is allowed then: 
The variation in cost of special materials is 

 Type of special material Unit Rate or price  
(The type of special materials may be listed, leaving the unit and rate or price to the tenderers to 
fill in or the tenderers are allowed to state the type of special materials, the unit and the rate or 
price.) 
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Appendix 3 

 

General Conditions of Contract for Construction Works, Fourth Edition (2023) 

  

PRO FORMA 

PERFORMANCE GUARANTEE 

 

For use with the General Conditions of Contract for Construction Works, Fourth Edition (2022). 

GUARANTOR DETAILS AND DEFINITIONS 

“Guarantor” means: ………………………………………………………………………………………  

Physical address: ………………………………………………………………………………………… 

“Employer” means: ……………………………………………………………………………………….. 

“Contractor” means: ……………………………………………………………………………………… 

“Employer's Agent” means: 

………………………………………………………………………………………………………………. 

“Works” means: …………………………………………………………………………………………… 

“Site” means: ………………………………………………………………………………………………  

“Contract” means: The Agreement made in terms of the Form of Offer and Acceptance and such 

amendments or additions to the Contract as may be agreed in writing between the parties. 

“Contract Sum” means: The accepted amount inclusive of tax of R …………………………………..  

Amount in words: ……………………………………………………………………………………………  

“Guaranteed Sum” means: The maximum aggregate amount of R …………………………………... 

Amount in words: …………………………………………………………………………………………… 

Type of Performance Guarantee: ………………………………. (Insert Variable or Fixed) 

“Expiry Date” means: ……………………………… (Give date) or any other later date set by the 

Contractor and/or Employer provided such instruction is received prior to the Expiry Date as 

indicated here. 

CONTRACT DETAILS 

Employer's Agent issues: Interim Payment Certificates, Final Payment Certificate and the 

Certificate of Completion of the Works as defined in the Contract. 
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1. VARIABLE PERFORMANCE GUARANTEE 

1.1 Where a Variable Performance Guarantee has been selected, the Guarantor's liability shall 

be limited during the following periods to diminishing amounts of the Guaranteed Sum as 

follows: 

1.1.1 From and including the date of signing the Performance Guarantee up to and including 

the date of the interim payment certificate certifying, for the first time, more than 50% of 

the Contract Sum:                                                                                                                         

R…………………………..                                                                                                        

(Amount in words …………………………………………………………………………..) 

1.1.2 From the day following the date of the said interim payment certificate up to and 

including the Expiry Date, or the date of issue by the Employer's Agent of the Certificate 

of Completion of the Works, whichever occurs first:                                                                                  

R……………………………                                                                                                       

(Amount in words ……………………………………………………………………………)    

1.2 The Employer's Agent and/or the Employer shall advise the Guarantor in writing of the date 

on which the interim payment certificate certifying, for the first time, more than 50% of the 

Contract Sum, has been issued and the date on which the Certificate of Completion of the 

Works has been issued.   

2. FIXED PERFORMANCE GUARANTEE 

2.1 Where a Fixed Performance Guarantee has been selected, the Guarantor’s liability shall be 

limited to the amount of the Guaranteed Sum. 

2.2 The Guarantor’s period of liability shall be from and including the date on which the 

Performance Guarantee is signed, up to and including the Expiry Date, or the date of issue 

by the Employer's Agent of the Certificate of Completion of the Works, or the date of payment 

in full of the Guaranteed Sum, whichever occurs first.  

2.3 The Employer's Agent and/or the Employer shall advise the Guarantor in writing of the date 

on which the Certificate of Completion of the Works has been issued. 

3. CONDITIONS APPLICABLE TO VARIABLE AND FIXED PERFORMANCE GUARANTEES 

3.1 The Guarantor hereby acknowledges that: 

3.1.1 Any reference in this Performance Guarantee to the Contract is made for the purpose of 

convenience and shall not be construed as any intention whatsoever to create an accessory 

obligation or any intention whatsoever to create a suretyship. 

3.1.2 Its obligation under this Performance Guarantee is restricted to the payment of money. 

3.2 Subject to the Guarantor’s maximum liability referred to in 1.1 or 2.1, the Guarantor hereby 

undertakes to pay the Employer the sum certified upon receipt of the documents identified 

in 3.2.1 to 3.2.3: 
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3.2.1 A copy of a first written demand issued by the Employer to the Contractor stating that 

payment of a sum certified by the Employer's Agent in an Interim or Final Payment 

Certificate has not been made in terms of the Contract and failing such payment within 

seven (7) calendar days, the Employer intends to call upon the Guarantor to make payment 

in terms of 3.2.2; 

3.2.2 A first written demand issued by the Employer to the Guarantor at the Guarantor’s physical 

address with a copy to the Contractor stating that a period of seven (7) days has elapsed 

since the first written demand in terms of 3.2.1 and the sum certified has still not been 

paid; 

3.2.3 A copy of the aforesaid payment certificate which entitles the Employer to receive payment 

in terms of the Contract of the sum certified in 3.2. 

3.3 Subject to the Guarantor’s maximum liability referred to in 1.1 or 2.1, the Guarantor 

undertakes to pay to the Employer the Guaranteed Sum or the full outstanding balance upon 

receipt of a first written demand from the Employer to the Guarantor at the Guarantor’s 

physical address calling up this Performance Guarantee, such demand stating that: 

3.3.1 the Contract has been terminated due to the Contractor’s default and that this Performance 

Guarantee is called up in terms of 3.3; or 

3.3.2 a provisional or final sequestration or liquidation court order has been granted against the 

Contractor and that the Performance Guarantee is called up in terms of 3.3; and 

3.3.3 the aforesaid written demand is accompanied by a copy of the notice of termination and/or 

the provisional/final sequestration and/or the provisional liquidation court order. 

3.4 It is recorded that the aggregate amount of payments required to be made by the Guarantor 

in terms of 3.2 and 3.3 shall not exceed the Guarantor’s maximum liability in terms of 1.1 or 

2.1. 

3.5 Where the Guarantor has made payment in terms of 3.3, the Employer shall upon the date of 

issue of the Final Payment Certificate submit an expense account to the Guarantor showing 

how all monies received in terms of this Performance Guarantee have been expended and 

shall refund to the Guarantor any resulting surplus. All monies refunded to the Guarantor in 

terms of this Performance Guarantee shall bear interest at the prime overdraft rate of the 

Employer’s bank compounded monthly and calculated from the date payment was made by 

the Guarantor to the Employer until the date of refund. 

3.6 Payment by the Guarantor in terms of 3.2 or 3.3 shall be made within seven (7) calendar days 

upon receipt of the first written demand to the Guarantor. 

3.7 Payment by the Guarantor in terms of 3.3 will only be made against the return of the original 

Performance Guarantee by the Employer. 

3.8 The Employer shall have the absolute right to arrange it’s affairs with the Contractor in any 

manner which the Employer may consider fit and the Guarantor shall not have the right to 
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claim any release from this Performance Guarantee on account of any conduct alleged to be 

prejudicial to the Guarantor. 

3.9 The Guarantor chooses the physical address as stated above for the service of all notices for 

all purposes in connection herewith. 

3.10 This Performance Guarantee is neither negotiable nor transferable and shall expire in terms 

of 1.1.2 or 2.2, where after no claims will be considered by the Guarantor. The original of this 

Guarantee shall be returned to the Guarantor after it has expired. 

3.11 This Performance Guarantee, with the required demand notices in terms of 3.2 or 3.3, shall 

be regarded as a liquid document for the purposes of obtaining a court order. 

3.12 Where this Performance Guarantee is issued in the Republic of South Africa the Guarantor 

hereby consents in terms of Section 45 of the Magistrates’ Courts Act No 32 of 1944, as 

amended, to the jurisdiction of the Magistrate’s Court of any district having jurisdiction in 

terms of Section 28 of the said Act, notwithstanding that the amount of the claim may exceed 

the jurisdiction of the Magistrate’s Court. 

 

 

Signed at ……………………………………………………………………………………………………. 

Date ………………………………………………………………………………………………………….. 

Guarantor’s signatory (1) …………………………………………………………………………………. 

Capacity……………………………………………………………………………………………………… 

Guarantor's signatory (2) ………………………………………………………………………………….. 

Capacity ……………………………………………………………………………………………………..  

Witness signatory (1) ………………………………………………………………………………………

  

Witness signatory (2) ………………………………………………………………………………………  
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           Appendix 4 

          

General Conditions of Contract for Construction Works, Fourth Edition (20223 

 

PRO FORMA 

DISCLOSURE STATEMENT 

 
Please note that words in italics within brackets are items which should be stated. 

(Date) 
Contract: (Name) 
Contractor: (Name) 
Employer: (Name) 
Employer's Agent: (Name) 
 

Dear Sirs 

I am willing and available to serve as (ad-hoc/standing) Adjudication Board Member in the 

above-mentioned Contract. 

In accordance with the General Conditions of Contract for Construction Works’ 

Adjudication Board Rules relating to disclosure statements by selected or nominated 

persons to the adjudication, I hereby state that: 

 I shall act with complete impartiality and know of nothing at this time, which could 

affect my impartiality. 

 I have had no previous involvement with this project. 

 I do not have any financial interest in this project. 

 I am not currently employed by the Contractor, Employer or Employer's Agent. 

 I do not have any financial connections with the Contractor, Employer or Employer's 

Agent. 

 I do not have or have not had a personal relationship with any authoritative member 

of the Contractor, Employer or the Employer's Agent which could affect my 

impartiality. 

 I undertake to immediately disclose to the parties any changes in the above position 

which could affect my impartiality or be perceived to affect same. 

Should there be any deviation from the foregoing statements, details shall be given. 
I further declare that I am experienced in the work which is carried out under the 

Contract and in interpreting contract documentation. 

 

Name in full: ……………………………………………………… 

Signature: ………………………………………………………… 
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Appendix 5  

 

General Conditions of Contract for Construction Works, Fourth Edition (2023) 

 

PRO FORMA 

ADJUDICATION BOARD MEMBER AGREEMENT 

 

Please note that words in italics within brackets are items which should be stated.  
 

This Agreement is entered into between: 

Adjudication Board Member: (Name, physical address, postal address, e-mail address, fax 
number, telephone number and mobile number.) 
Contractor: (Name, physical address, postal address, e-mail address, fax number, telephone 
number and mobile number.) 
Employer: (Name, physical address, postal address, e-mail address, fax number, telephone 
number and mobile number.) 
The Contractor and the Employer will hereinafter be collectively referred to as the Parties. 

 

The Parties entered into a Contract for (name of project) which provides that a dispute under or in 

connection with the General Conditions of Contract for Construction Works, Fourth Edition (2022) 

must be referred to (ad-hoc adjudication/standing adjudication).  
 

The undersigned natural person has been appointed to serve as Adjudication Board Member and 

together with the undersigned Parties agree as follows: 

 

1. The Adjudication Board Member accepts to perform all duties in accordance with the 

terms of the Contract, the General Conditions of Contract for Construction Works’ 

Adjudication Board Rules and this Agreement. 

2. The Adjudicator undertakes to remain independent and impartial of the Contractor, 

Employer and Employer's Agent for the duration of the Adjudication Board proceedings.  

3. The Adjudication Board Member agrees to serve for the duration of the Adjudication 

Board proceedings. 

4. The Parties may at any time, without cause and with immediate effect, jointly terminate 

this Agreement.  

5. Unless the Parties agree, the Adjudication Board Member shall not act as arbitrator or 

representative of either Party in any subsequent proceedings between the Parties 

under the Contract. No Party may call the Adjudication Board Member as a witness in 

any such subsequent proceedings.  

6. The standing Adjudication Board's duties shall end upon the Adjudication Board 

Member(s) receiving notice from the Parties of their joint decision to disband the 

Adjudication Board. 
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7. The Adjudication Board Member shall be paid in respect of time spent upon or in 

connection with the adjudication including time spent traveling: 

7.1 A monthly retainer of (amount) for (number) of months, and/or 
7.2 A daily fee of (amount) based on a (number) hour day, and/or 
7.3 An hourly fee of (amount), and/or 
7.4 A non-recurrent appointment fee of (amount) which shall be accounted for in 

the final sums payable.  
8. The Adjudication Board Member's expenses incurred in adjudication work shall be 

reimbursed at cost. 

On submission of an invoice for fees and expenses to the Parties, the Parties shall pay the full 

amount within 28 days of receipt of the invoice. Late payment of such invoice shall attract interest 

at prime plus 3% points compounded monthly at the prime rate charged by the Adjudication Board 

Member's bank. 
  

This Agreement is entered into by: 

 

Contractor's signature:  ...............................................................  

Contractor's name:  ......................................................................  

Place:  ...............................................................................................  

Date:  .................................................................................................  

 

Employer's signature:  .................................................................  

Employer's name:  .........................................................................  

Place:  ...............................................................................................  

Date:  .................................................................................................  

 

Adjudication Board Member's signature:  .............................  

Adjudication Board Member's name:  .....................................  

Place:  ...............................................................................................  

Date:  .................................................................................................  
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General Conditions of Contract for Construction Works 

Fourth Edition (2023) 

 

ALPHABETICAL SUBJECT INDEX 

 

Main headings are shown in bold 

 

To be completed when compiling the final version of GCC 2023 
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